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STATEMENT OF QUESTIONS PRESENTED 


I. In a tenant’s action for damages against his land¬ 
lord and landlord’s agent, based upon the negligence of 
the landlord and agent in making certain repairs in a 
negligent manner and in the failure of the landlord to 
make other promised repairs as an inducement to the 
tenant to remain in possession, as specifically alleged 
in the complaint, to which the defendant landlord an¬ 
swered, denying negligence on its part, and pleading con¬ 
tributory negligence of the tenant, voluntary assumption 
of the risk, and a denial of any promise to repair, may 
a trial court grant summary judgment for the defendant 
landlord on the ex parte deposition of the tenant taken 
for discovery purposes, and rule as a matter of law that 
the plaintiff-tenant is guilty of contributory negligence, 
when same does not appear in the complaint f 

II. Is a promise to repair defective premises, made 
by a landlord to induce the tenant to remain on the prem¬ 
ises when the tenant, having the right to do so, threatens 
to remove, supported by a sufficient consideration? 
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Itttteh States ffimtrt of Appeals 

Fob the District of Columbia Circuit 


No. 11,074 


Janet R. Richardson and Arthur L. Richardson, 

AppeUamsts, 

v. 

J. Leo Kolb Co., Inc., A Corporation, and 
Sampson Naiman and Anne Naim an. 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by Janet R. Richardson and Arthur 
L. Richardson, wife and husband respectively, unsuccessful 
plaintiffs below, from the action of the United States Dis¬ 
trict Court for the District of Columbia, granting the 
appellees’ motion for summary judgment on the ground 
of appellants’ contributory negligence as a matter of law, 
as reflected solely in an ex parte deposition of appellants 
taken for discovery purposes only, by the appellees, after 







appellees had filed an answer to the merits, pleading lack 
of negligence on their part, contributory negligence of 
plaintiffs, assumption of risk by plaintiffs, and a denial 
of any promises by defendant-landlord to make repairs as 

an inducement to plaintiff-tenants to remain in possession. 

» 

The United States District Court had jurisdiction of 
the original action under and by virtue of Title 11, Sec¬ 
tion 306, D.C. Code, 1940 Edition, as amended. 

This Court has jurisdiction to review the judgment 
granting the appellees’ Motion for Summary Judgment 
(which was a final judgment in the court below) under 
and by virtue of revised Title 28, Sections 1291 and 1292, 
of the United States Code. 

The pleading showing evidence of the jurisdiction is 
the Complaint. (App. 2A et seq.) 

STATEMENT OF THE CASE 

Appellants (plaintiffs) brought this action to recover 
damages for serious personal injuries sustained by the 
female plaintiff as a result of a fall on October 14, 1947, 
from a defective rear porch and bannister at the first 
floor rear of premises 3012 Que Street, Northwest, Wash¬ 
ington, D. C. (App. 2A), which premises the female plain¬ 
tiff had occupied as a monthly tenant of the defendants 
since July 13, 1942. The appellees Sampson and Anne 
Naiman, husband and wife, were the titled owners of such 
premises, and the rentals, rent collections, and management 
thereof was intrusted by the said owners to the corporate 
appellee, J. Leo Kolb Co., Inc., a corporation. (App. 5A 
and 11 A, Answers of both defendants). This property 
had originally been a single-family two-story dwelling, but 
had been converted by the owners into two apartments; 
one on the first floor, leased to appellants, and the second 
floor apartment leased to another family. (App. 17A, 20A). 
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The rent agreement dated July 13, 1942, between the 
corporate appellee as landlord, and the female appellee as 
tenant, (App. 7A) was plead as an Exhibit attached to 
the Answer of both defendants, and by reference made a 
part thereof. 

This rent agreement was on the usual printed form 
and contained the usual covenants on behalf of the ordi¬ 
nary landlord and tenant. However, typed in at the bottom 
of same, at the end of the printed portion, and just above 
the signatures of the parties, was this provision: “It is 
understood and agreed that the lessor (J. Leo Kolb, Inc.) 
is to furnish shades for the windows, and it is further 
understood and agreed that all repairs, whether necessary 
or required by the laws of the District of Columbia, with 
the exception of the roofing and heating, are to be made 
by and at the expense of the lessee. (Janet R. Richard¬ 
son).’ J 

In spite of this provision in the said agreement, the de- . 
fendant landlord, through its corporate agent, on the 
complaint and at the request of the plaintiff-tenant, dur¬ 
ing her occupancy of the premises, AND NOT at the 
expense of the tenant, had (1) repaired falling plaster 
in the hall-way, (2) repaired the cellar steps, (3) made 
repairs to electrical wiring and fixtures, and (4) had made 
repairs to the plumbing several times. (App. 31 A) » 

Among the covenants on the part of the tenant contained 
in the printed portion of the aforesaid rental agreement, 
was one “to maintain the plumbing in said premises free 
from stoppage”; and another, “to allow the said premises 
to be inspected by any prospective purchaser thereof at all 
reasonable times”. 

At the rear of this first floor apartment was a small 
porch (access to which was gained from the kitchen), and 
from this porch was a flight of wooden stairs which lead 
to the rear yard. These stairs, and the porch, were en- 






closed by a wooden railing. The plaintiff discontinued the 
use of the back yard, which had a clothes-line, about a year 
before this accident, because of the defective stairs leading 
to same, due to the complete absence of one step, which 
left a height of two risers instead of one (App. 20A-21A). 
Thereafter the back yard was not used by any of plain¬ 
tiffs’ family, except the dog, and plaintiff kept her clothes¬ 
line on the back porch (18A). 

The female plaintiff had complained about the condi¬ 
tion of these back steps and the porch (all of which was 
wooden) for about a year and a half prior to this accident, 
to the Kolb Co., “about every third time I would make a 
payment, about every three months.” (App. 30A) Almost 
every time she made a payment she would mention some¬ 
thing else that was wrong, and remind them of the porch 
and stairs, but each time would get the same answer from 
the Kolb Company that “we cannot do anything about it 
—the owner, we have to get his permission.” (App. 28A). 

Finally, when nothing was done by the landlord with 
reference to making the rear stairs usable, the plaintiff 
threatened to move, to which the corporate agent replied 
—“Well, it is not necessary to move, we will do every¬ 
thing we can to get him to have it repaired and we will 
see it is repaired.” And again, the agent said “If you 
don’t move we will make the repairs.” And again, “We 
do not want you to move and if you don’t move we will 
make the repairs.” (App. 29A). Defense counsel even 
asked the female plaintiff—“Is that the only reason you 
did not move?” To which she replied—“At that time, 
yes.” (App. 30A). 

On the day of the accident, October 14, 1947, the plain¬ 
tiffs’ daughter was home from school, for lunch, and the 
husband plaintiff was at home for lunch. The family had 
lunch on the table on the kitchen, and after lunch, while 
the daughter and husband were still seated at the table. 
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the female plaintiff, after having gathered the luncheon 
scraps from the table, went from the kitchen to the back 
porch to place the scraps in a garbage can on the porch. 
On entering the porch, she saw a piece of laundry which 
had blown from the upper neighbor’s porch onto plaintiff’s 
steps and part of the landing. She went to the railing 
on her own porch, leaned out backwards against same, so 
as to obtain a better view of her neighbor’s porch, and 
called to her neighbor to attract her attention to the 
missing laundry, when the porch railing gave way, pre¬ 
cipitating the plaintiff to the rear yard (App. 20A). The 
railing, or bannister, was not visibly defective, and it was 
not learned until after the fall of plaintiff, that the fall 
was due to the fact that the bannister, or railing around 
the porch, had been simply “toe-nailed” in with finishing 
nails to the porch frame, that same was rotten, and that 
the method of securing the rail to the post was not visible. 
from a cursory examination prior to the accident. (App. 
34, 35) Defense counsel, in conducting his deposition of 
plaintiff for discovery, asked her—“Why didn’t you look 
to see if the platform (porch) was safe?” to which she 
replied—“My first reaction was to get this thing that had 
fallen, and as far as I know the platform was not in the 
condition the steps were in.” (App. 21A.) 

The foregoing brief statement of facts were among those 
elicited from the plaintiffs on their oral deposition, taken 
for “discovery” purposes. In fact, in the defendants’ 
“Notice of Deposition Upon Oral Examination” (App. 
12A), they saw fit to insert at the end thereof, this state¬ 
ment—“The defendants shall not be deemed to make the 
aforesaid persons their own witnesses for a/rvy purpose by 
taking said depositions, but the same shall be taken solely 
for the purpose of discovery , pursuant to provisions of 
Rule 26 (f).” (emphasis ours). In view of this statement 
in the Notice, plaintiffs’ counsel did not “cross-examine” 
his own clients (intending to leave his case in chief to be 
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developed at the trial on the merits), but asked only a few 
i limited questions to clarify matters that had been de¬ 
veloped by defense counsel. 

Instead of complying with the restrictions in their own 
Notice, defense counsel did then make the plaintiffs their 
own witnesses “for a special purpose”, and instead of 
using it “solely for the purpose of discovery” made it the 
basis of a motion for summary judgment, arguing almost 
exclusively that the deposition showed “contributory negli¬ 
gence as a matter of law.” The trial court accepted this 
argument, held that the plaintiff was guilty of contribu¬ 
tory negligence as a matter of law (relying solely on the 
doctrine of Staples v. Casey , 43 App. D.C. 477 (App. 15A), 
and granted the defendants* motion for summary judg¬ 
ment. No testimony was taken of the plaintiffs* daughter, 
the upstairs neighbor, or of any of the defendants. 

Thereafter, the plaintiffs, through counsel, filed a mo¬ 
tion for re-hearing and reconsideration of the defendants* 
motion for summary judgment, supporting same with a 
memorandum of points and authorities, but the trial court 
denied same, without oral hearing, and final judgment was 
entered for the defendants. (App. 15A). 

STATEMENT OF POINT ON APPEAL 

The trial court erred in granting the defendants* (ap¬ 
pellees) motion for summary judgment herein, and thereby, 
instead of finding that there was a triable issue of fact, 
used a deposition for discovery purposes only, as a brief 
for DECIDING AN ISSUE OF FACT adversely to 
plaintiffs, on only one of several issues of fact raised 
by the pleadings. 
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SUMMARY OF ARGUMENT 

I. WHEN A COMPLAINT IN A TORT ACTION, 
AND THE SEVERAL ANSWERS FILED THERETO, 
RAISE TYPICAL QUESTIONS OF FACT SUCH AS 
NEGLIGENCE, CONTRIBUTORY NEGLIGENCE, AS¬ 
SUMPTION OF RISK, AND PROXIMATE CAUSE, IT 
IS ERROR FOR A TRIAL COURT TO ACTUALLY DE¬ 
CIDE ANY ONE OF SUCH ISSUES OF FACT UPON 
A SIMPLE DEPOSITION OF PLAINTIFF FOR “DIS¬ 
COVERY” PURPOSES, ESPECIALLY WHEN SUCH 
DEPOSITION DOES NOT CONSTITUTE THE WHOLE 
OF THE PLAINTIFFS’ CASE. 

H. A PROMISE TO REPAIR DEFECTIVE PREM¬ 
ISES, MADE BY A LANDLORD TO INDUCE THE 
TENANT TO REMAIN ON THE PREMISES WHEN 
THE TENANT, HAVING THE RIGHT TO DO SO, 
THREATENS TO REMOVE, IS SUPPORTED BY A 
SUFFICIENT CONSIDERATION, SO THAT A 
BREACH THEREOF IS REMEDIABLE BY AN AC¬ 
TION EX DELICTO. 


ARGUMENT 

I 

When a Complaint in a Tort Action, and the Several 
Answers Filed Thereto, Raise Typical Questions of Fact 
Such as Negligence, Contributory Negligence, Assump¬ 
tion of Risk, and Proximate Cause, it is Error for a Trial 
Court to Actually Decide Any One of Such Issues of 
Fact Upon a Simple Deposition of Plaintiff for “Dis¬ 
covery” Purposes, Especially When Such Deposition Does 
Not Constitute the 'Whole of the Plaintiffs’ Case. 

Appellants concede that there are cases in which sum¬ 
mary judgment may be a proper disposition of such cases. 
But they emphatically declare that this is not such a case. 




RULE 56 (b) of the Federal Rules of Civil Procedure 
provides: 

“A party against whom a claim, counter-claim, or cross¬ 
claim is asserted or a declaratory judgment is sought may, 
at any time, move with or without supporting affidavits 
for a summary judgment in his favor as to all or any 
part thereof .’’ 

RULE 56 (c) then sets forth the circumstances under 
which such summary procedure is proper, as follows: 
“The motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse party prior 
to the day of hearing may serve opposing affidavits. 
The judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, to¬ 
gether with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter 
of law. A summary judgment, interlocutory in char¬ 
acter, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of 
damages.” (emphasis ours). 

Summary judgments granted by the trial courts, under 
the above rule, have been the subject of appellate review 
by this Court on many occasions. One of the latest cases 
which considered the question, is— Dewey v. Clark, 86 
U.S. App. D.C. 137, 180 F. 2d 766, in which this Court 
reversed the Municipal Court of Appeals for the District 
of Columbia, which court had affirmed a summary judg¬ 
ment of the Municipal Court in a landlord and tenant 
proceeding. Judge Fahy, writing the opinion of this 
Court in the Dewey case, supra, after an extensive review 
of decisions of the Supreme Court, of this Court, and of 
some other circuits, well stated the pertinent legal re¬ 
quirements of the rule, as follows: 

“Our study of the question makes the following points 
clear: (1) Factual issues are not to be tried or re¬ 
solved by summary judgment procedure; only the 
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existence of a genuine and material factual issue is 
to be determined. Once it is determined that there 
is such an issue summary judgment may not be 
granted;. (2) In maMng this determination donbts (of 
course the doubts are not fanciful) are to be resolved 
against the granting of summary judgment; (3) There 
may be no genuine issue even though there is a formal 
issue. Neither a purely formal denial nor, in every 
case, general allegations, defeat summary judgment. 
On this point the cases decided by this court must rest 
on their own facts rather than upon a rigid rule that 
an assertion and a denial always preclude the granting 
of summary judgment. Those cases stand for the 
proposition that formalism is not a substitute for the 
necessity of a real or genuine issue. Whether the 
situation falls into the category of formalism or 
genuineness cannot be decided in the abstract; (4) If 
conflict appears as to a material fact the summary 
procedure does not apply unless the evidence on one 
or the other hand is too incredible to be accepted by 
reasonable minds or is without legal probative force 
even if true ; (5) To support summary judgment the 
situation must justify a directed verdict insofar as the 
facts are concerned (86 U.S. App. D.C. at p. 143,180 
F. 2d at p. 772) (emphasis ours). 

Prior to the Dewey case, supra, this Court held, m 
Miller v. Miller, 1941, 74 App. D.C. 216, 122 F. 2d 209, in 
reversing the trial court for having granted a summary 
judgment: “The court is not authorized to try the issue, 
but is to determine whether there is an issue to be tried.’’ 

Judge Tamm, in the instant case, recognized that there 
was at least one issue, namely, the alleged “contributory 
negligence” of the plaintiff, since he declared that same 
existed as a matter of law, from plaintiff’s deposition, in 
granting the motion for summary judgment. Contributory 
negligence presupposes the existence of “negligence” on 
the part of the defendants in the first place. Simply be¬ 
cause the plaintiff’s version of the accident is not plaus¬ 
ible will not suffice, nor will it suffice simply because a 






10 


judge might not have believed it if he had been on the 
jury. Probabilities are not sufficient, neither will the lack 
of reasonableness of the testimony of a witness always 
justify the pronouncement. 

An excellent statement of the rule is found in 20 Am. 
Jwr., Evidence, sec. 1183, wherein it is stated: 

“The mere fact that testimony given by a witness in 
support of an issue is not plausible does not destroy 
all probative value. • • • 

It is often said, however, that an extraordinary case 
is required to authorize the court to regard sworn 
testimony as manifestly impossible and untrue. So 
frequently do unlooked-for results attend the meeting 
of interacting forces that courts should not indulge in 
arbitrary deductions from physical law and fact ex¬ 
cept where they appear to be so dear and irrefutable 
that no room is left for the entertainment, by reason¬ 
able minds, of any other.” 

It is respectfully submitted that all reasonable men would 
not come to the same conclusion that Judge Tamm did, 
i.e.—that this female plaintiff was guilty of contributory 
negligence as a matter of law. Throughout her deposition 
“for discovery” she maintained that she did not know 
the porch itself (which she had used for her laundry and 
clothes-lines, and to hold the containers for garbage) and 
the railing or bannister to said porch, were in the same 
condition as was the steps leading from said porch to 
the rear yard. When asked by counsel why she did not 
use the back porch oftener than she did, she replied—“The 
landing steps were in bad condition.” (App. 19A). When 
pressed as to why she did not want to go on it and use 
it, she replied—“Well, a direct answer would be that 
visually you could see that the steps —there would be no 
point in going on the landing; the only reason was to go 
down the steps and the steps were rotting, for any one 
could see they were in bad condition. You did not want 
to walk up and down them.” (App. 19A) (emphasis ours). 
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When defense counsel asked her—“Well, yon went out 
at this.time; you had a purpose the date of your injury?” 
She replied, “An unusual purpose, yes.” (Bottom, App. 
19A) When pressed as to the nature of the unusual pur¬ 
pose, she stated—“To call the lady upstairs to give her 
something she dropped on the stairs. It landed right 
over the rail.” (App. 20A) And subsequently she testified 
—“My first reaction was to get this thing that had fallen 
and as far as I know the platform was mot in the condi¬ 
tion the steps were in.” (App. 21A, bottom) (emphasis 
ours) And subsequently she stated—“I did not believe the 
platform was dangerous.” (App. 22A). 

Defense counsel, in his “discovery deposition”, and in 
hammering away at trying to discover contributory negli¬ 
gence, asked her—“Now before you leaned against that 
railing did you know it was in a dangerous condition?” 
To which she answered,— “Not the railing, no.” (App. 
23A) Not satisfied with that answer, he kept pressing the 
subject, and again asked her—“But at the time you leaned 
against it you did not believe it was dangerous?” To 
which she replied—“I would not have leaned against it 
if I had thought it was dangerous.” (App. 24A) 

And again, emphasizing the emergency nature of her 
use of the porch on the occasion of her injury, she testi¬ 
fied—“When I saw something belonging to somebody else 
the natural thing was to stoop and pick it up and call 
them. I did not stop to think I was standing on a rotten 
porch even if I knew it was rotten.” (App. 27A) 

The plaintiff husband, in his deposition, corroborated 
her on the absence of visual notice of anything defective 
concerning the railing which gave away, when asked by 
defense counsel—“How about the railing at the edge?” to 
which he testified—“It did not look bad; I noticed after 
the accident you could not see the nails, they were finishing 
nails, they were sunk in and they were rotted through.” 
(App. 33A) (emphasis ours) 






12 


Later, when asked by his own counsel as to this railing 
through which his wife had fallen,—“Had it come away 
clean from each post?” he responded “Yes”, and when 
asked—“Had it broken” he testified—“No, it did not 
break.” (App. 34A) 

Certainly on the above testimony all reasonable men 
would not conclude that the wife’s instinctive act of try¬ 
ing to retrieve a piece of her neighbor’s laundry was an 
act of negligence which could be considered the proximate 
cause of her resulting injuries. 

Judge Tamm, in ruling on the Motion for Summary 
Judgment, stated—“The Court, on the basis of the whole 
record that is before it at the present time, and particu¬ 
larly in the light of the Court of Appeals interpretation 
of liability as it is defined in the case of Staples v. Casey, 
43 App. D.C. 477, feels it is obliged to grant the motion 
for summary judgment in behalf of the defendants Nair¬ 
man.” (App. 15A) (emphasis ours) The “whole record” 
at that time, included the complaint, the several answers, 
the lease agreement, and the two depositions (in their 
entirety). However, after picking out only excerpts from 
the depositions, he then contrasted same to the “defini¬ 
tion of liability” as set forth in Staples v. Casey, supra, 
and granted summary judgment “in behalf of the de¬ 
fendants Naiman.” His order in pursuance of such 
ruling, applied to all defendants, however, thus concluding 
the litigation. (App. 15A). 

Staples v. Casey, supra, was decided on a demurrer, 
long before the advent of the new Federal Rules of Civil 
Procedure, which enacted Rule 56 (b) and (c). In the 
Staples case, this court held—“In the present case, the 
landlord agreed to put the stairway in safe condition for 
the tenant’s use, and, assuming that his negligent failure 
to perform the duty thus imposed would support this ac¬ 
tion, we are met with the contention that the declaration 
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plainly shows contributory negligence on the part of the 
tenant.” (emphasis ours) The trial court therein had sus¬ 
tained a demurrer, for the above reason, and the appellate 
court affirmed such action. However, this court stated, 
in the Staples case, supra, that the tenant's use of the 
stairs was not an emergency use, but was a deliberate use, 
in the calm, and ordinary course of using such steps. The 
appellants feel, therefore, that their case is distinguishable 
from the Staples case for that very reason, i.e.—the female 
plaintiff’s “emergency use” of the porch and its latently 
defective railing or bannister, on the occasion of her 
injuries. 

In the instant case, contributory negligence is not shown 
in the complaint itself (as it was in the Staples case). The 
defendants admit this, but allege that same is shown in 
the plaintiff’s deposition. We again respectfully submit, 
that for the purpose of summary judgment, a movant can¬ 
not select isolated statements from a witness’ testimony, 
out of context, and pinpoint attention on same as declar¬ 
ing contributory negligence as a matter of law. The en¬ 
tire testimony of the plaintiff must be considered as a 
whole, together with all reasonable inferences therefrom. 

On this question of contributory negligence, this court, 
in Bergham v. Dufreswe, 58 App. D.C. 15, 24 F. 2d 280, 
in reversing a directed verdict for a rooming house keeper, 
held that in an action against rooming house proprietors 
for the death of a roomer by falling due to the breaking 
of a railing on a balcony, the question of contributory 
negligence was one for the jury, even though the decedent 
leaned over the railing without first making an examination 
of it, since evidence that the balcony had a “forlorn ap¬ 
pearance”. and that the decayed condition was disclosed 
alter the breaking of the railing, did not, as a matter of 
law, charge the decedent with knowledge that the railing 
was unsafe. 
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Some 20 years after the decision of this court in the 
Staples case, this court reversed the trial court for having 
directed a verdict for a defendant-landlord in a tenant’s 
action for injuries, the trial court having declared that 
the plaintiff-tenant was guilty of contributory negligence 
as a matter of law. This was the case of —Hill v. Raymond, 
65 App. D.C. 144, 81 F. 2d 278 (1935), in which this court 
held that the question of the contributory negligence of a 
tenant in an apartment building, who fell while using com¬ 
mon unlighted stairs, without providing himself with a 
light, and with full knowledge of the landlord’s failure to 
provide lights, as required by statute and municipal regu¬ 
lations, WAS A QUESTION FOR THE JURY, (emphasis 
ours). Although this court mentions the Staples case on 
page 146 of the Hill opinion, supra, the only distinction 
made is that in the Hill case the defect was on a common 
stairway whereas in the Staples case it was on demised 
premises. No mention is made, in either opinion, of the 
point raised in the SECOND QUESTION in the instant 
appeal, except for the brief “assumption” of this court 
in the Staples case. 

Before leaving the subject of ARGUMENT I, we de¬ 
sire to point out that as late as June 7, 1951, this Court, 

in Vale v. Bormett, No. 10790, — U.S. App. D.C., again 

reversed the District Court for having granted summary 
judgment, in a case involving at least three triable issues 
of fact In writing the opinion of this Court, Circuit Judge 
Stone again reiterated the pertinent legal requirements of 
summary judgment procedure, as so ably stated by Judge 
Fahy in the case of Dewey v. Clark , supra. 

Although Judge Tamm in the instant case did find one 
issue, i.e.—the alleged contributory negligence of the plain¬ 
tiff, which he proceeded to decide adversely to the plaintiff, 
there were other issues, raised by the pleadings, and the 
depositions, on which he was silent, such as: 
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(1) the original negligence of the defendants, in negli¬ 
gently making certain promised repairs; (2) the failure 
of the defendants to make other promised repairs, prom¬ 
ised as an inducement to continue the plaintiff as a tenant; 

(3) The alleged ‘‘assumption of risk” by the tenant; and 

(4) whether there was a sufficient consideration for the 
promises in (2) above. 

ARGUMENT 

n 

A Promise to Repair Defective Premises, Made by a 
Landlord to Induce the Tenant to Remain on the Prem¬ 
ises When the Tenant, Having the Right to Do So, Threa¬ 
tens to Remove, is Supported by a Sufficient Considera¬ 
tion, So That a Breach Thereof is Remediable by an 
Action Ex Delicto. 

The only case in this jurisdiction, which seems to have 
considered this express question, is a decision of the 
Municipal Court of Appeals in 1946. In —Fortner v. Moses, 
49 A. 2d 660, the facts were somewhat analagous to those 
in the instant case. The female plaintiff and her husband 
had been tenants of the defendant, under a month to month 
lease, for several years. About two months before the 
injury in question, the tenant had made a telephonic com¬ 
plaint to the landlord about a defective rear porch and 
a loose bannister. There was no threat on the part of 
the tenant to move, if not repaired, but the landlord 
promised to repair it. No repairs were made, and in 
October, 1942, when the female plaintiff, weighing about 
241 pounds, attempted to step on the second step of the 
stairs leading from the porch, said step gave way and 
she fell. There was a directed verdict for the landlord, 
which, although affirmed on appeal, caused Judge Claggett, 
of said Court, to write a separate opinion, holding that the 
majority’s decision of the precise question here presented 
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was not necessary to a decision of that case. The majority 
decision was based upon the fact that there was no evidence 
in the record upon which “consideration’’ could be based. 
The majority decision therein did recognize, however, that 
—“many cases hold that a promise to repair made by a 
landlord to induce the tenant to remain on the premises 
when the tenant, having the right to do so, threatens to 
remove, is supported by a sufficient consideration.” 

In Watkins v. Feinberg, 128 N.J.L. 79, 24 A. 2d 198 
(1942) a jury verdict for the tenant, under analagous 
circumstances, was affirmed on appeal. There the de¬ 
fendant landlord had purchased the house in question, in 
June, 1939. The plaintiff tenant, who was then in posses¬ 
sion of the house under a month to month tenancy created 
by contract with the prior owner, told the new owner that 
she would not continue the tenancy unless the house was 
“fixed up.” The defendant (the new owner) agreed that 
if she would stay, he would “fix this house, etc.” He made 
no repairs, and later that year a part of the plaster in the 
bedroom ceiling fell. The tenant called this to the atten¬ 
tion of the defendant. He still did nothing, and on March 
16,1940, the remainder of the plaster in the bedroom ceiling 
fell, causing the injury complained of. The court there 
held that a month to month tenant’s agreement to continue 
the tenancy if repairs were made by the new landlord, 
was sufficient consideration for the landlord’s promise to 
make such repairs as were then necessary. This case also 
held that the question of the tenant’s voluntary assumption 
of the risk was peculiarly one for the jury. 

In— CoUigan v. 680 Newark Avenue Realty Cory., 131 
N.J.L. 520, 37 A. 2d 206 (1944), the Court of Errors and 
Appeals of New Jersey, by an equally divided court (8 
justices on each side), had occasion to consider the rights 
of a third person (not the actual tenant) under such cir¬ 
cumstances. The building in question had been leased to 
the Post Office Department, and the plaintiff was the 
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superintendent of the Post Office. He was injured in an 
elevator fall. Although the court was divided on the right 
of a third party to recover, it was unanimous in holding: 

“Mere non-performance, as well as negligent perform¬ 
ance, in essence is tortious and not contractual Lia¬ 
bility rests not upon the contract, but on a tortious 
failure of a legal duty. The duty in such circumstances 
is a 1 positive’ one imposed ‘by act of the parties’; 
and its negligent omission is remediable by an action 
ex delicto.” 

In —Scibek v. O’Connell, 131 Conn. 557, 41 A. 2d 251 
(1945), in a very similar case to that at bar, a verdict for 
the tenant was affirmed on appeal. Here the tenant had 
been in possession of the demised premises under a one 
year lease. On expiration of the lease he continued as a 
month to month tenant. The wife of the tenant fell on 
defective stairs, which the husband tenant had complained 
about to the landlord, and which the landlord had promised 
to repair, as an inducement to the tenant to remain on 
as a tenant. Not having made the repairs, the tenant was 
in the very act of moving, when the accident occurred, and 
he was still a tenant. The Connecticut court there held 
—that the landlord’s promise to the tenant to make speci¬ 
fied repairs, to induce the tenant to remain for a new 
or longer term, was based upon a sufficient consideration. 

To the same effect, was Stevens v. Yale, 101 Conn. 683, 
127 A. 283 (1925). 

In Zimmerman v. Homer B. & L. Association, 111 Pa. 
Super. 345, 170 A. 703, in a falling plaster case, a verdict 
for the tenant was affirmed on appeal, the Pennsylvania 
court holding that where the evidence showed that the 
landlord had induced the tenant to stay in leased premises 
by his promise to repair the ceiling, the landlord was 
liable for the tenant’s injuries when the ceiling fell. In 
this case, as in the case at bar, the complaints and promises 
had been made to and by a rental agent for the landlord. 
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In the Zimmerman case, snpra, the court also held that a 
lease provision requiring the tenant to make all repairs, 
is not binding where there was a subsequent separate agree¬ 
ment by the landlord to repair the ceiling. ' • 

To the same effect, is —Tamogurski v. Rzepski, 252 Pa. 
507, 97 A. 697. Ehinger v. Bahl, 208 Pa. 250, 57 A. 572. 

. In— j Scholey v. Steele, 138 P. 2d 733 (Cal., 1943), an 
invitee of a tenant sued the tenant’s landlord for injuries 
sustained by falling through a decayed step and railing 
of the front steps of a demised dwelling house. There, as 
here, the landlord had acted through a rental agent in 
agreeing to make the repairs to induce the tenant to remain. 

One of the closest jurisdictions which recognizes a liabil¬ 
ity under such circumstances as are presented here, is 
MARYLAND, from which jurisdiction our common-law 
is derived. In— Edelman v. Monouydas, 47 A. 2d 41 (May 
16, 1946), the Maryland Court of Appeals held that an 
action of tort will lie for negligent failure of the landlord 
to make repairs agreed upon, where it is shown that in¬ 
jury to the tenant has resulted from such failure. The 
court further held, in this case, that where the tenant knew 
that a window sash was defective, and had complained to 
the landlord concerning it, whether the tenant was guilty 
of contributory negligence in placing her foot in the window 
in attempting to raise the sash, where the window was 
the only available one for ventilation, was for the jury to 
determine. The premises in this case were demised prem¬ 
ises, under the sole control of the tenant. However, the 
facts as to the promise to repair, and the landlord’s 
negligent failure to do so, are almost identical to those 
in the case at bar. 

■ * ' 1 

To the same effect are the following Maryland cases: 

Robinson v. Heil, 128 Md. 645, 98 A. 195, 

Thompson v. Clemens, 96 Md. 196, 53 A. 919 
Pinkerton v. Slocorrib, 126 Md. 665, 95 A. 965, and 
Sezzin v. Stark, 49 A. 2d 742 (1946) 
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In cases of first impression, and cases involving a lack 
of local precedent, this Court has recently recognized the 
persuasiveness of Maryland appellate decisions, in Wat¬ 
kins v. Rives, 75 U.S. App. D.C. Ill, 125 F. 2d 33, wherein 
this Court stated: 

t . * .• 

‘ 4 Although Maryland statutes and Maryland decisions 
of later date than 1801 do not constitute the law of the 
District of Columbia, nevertheless, this court has, custo¬ 
marily, looked to later, decisions of the Court of Appeals 
of Maryland for assistance, not merely in interpreting the 
law which was inherited from that State, but also in 
interpreting later statutes of the District which are the 
same or closely similar to those of Maryland.” In the 
Watkms case, supra, this Court pointed out that it had 
followed the Maryland court of appeals in interpreting 
many phases of our probate law. 

CONCLUSION 

In conclusion, and in view of the foregoing authorities 
and argument, it is respectfully submitted that the Dis¬ 
trict Court erred in granting summary judgment in this 
case; and that accordingly, such judgment should be re¬ 
versed, and the case remanded for trial on the merits. 

Respectfully submitted, 

Eabl H. Davis, Esq., 

900 F Street, N. W., 
Washington 4, D. C., 
and 

Mabtin Mendelsohn, Esq., 
Washington Building, 

. , 15th & N.Y. Ave., N.W. 

Washington, D. C., 
Attorneys for Appellants. 
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5 Filed Jan 19 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JANET R. RICHARDSON, 

1455 Washington Avenue, 

Alexandria, Virginia, 
and 

ARTHUR L. RICHARDSON, 

1455 Washington Avenue, 

Alexandria, Virginia. 

Plaintiffs. 

v. 

J. LEO KOLB COMPANY, Inc., 

A Corporation, 

1237 Wisconsin Avenue, 

Washington, D. C. 
and 

SAMPSON NAIM AN, 

1501 First Street, N. W. 

Washington, D. C. 
and 

ANNY NAIMAN (his wife), 

1501 First Street, N. W. 

Washington, D. C. 

Defendants. 

Civil Action No. 298—’50 
Complaint 

(Damages for Personal Injuries—Fall by Tenant in 

Rented Property) 


1. This Court has jurisdiction of the subject matter 
hereof, by virtue of the diversity of the citizenship of 
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the parties hereto, and by virtue of the fact that the 
relief sought herein exceeds the sum of $3,000.00. 

2. The plaintiffs are wife and husband respectively, 
are adult citizens of the United States, and are presently 
residents of the State of Virginia. 

3. The corporate defendant is a corporation engaged 
in the conduct of a real estate business in the District 
of Columbia, and included in its business is that of man¬ 
aging properties for others as agent; and the individual 
defendants are husband and wife respectively, and at the 
time of the happening of the grievance herein com¬ 
plained of were the title owners of certain real estate 
located at 3012 Que Street, Northwest, in the District 
of Columbia, which property was under the management 

of the corporate defendant as well as its owners. 

6 4. On, to-wit, October 14, 1947, the plaintiffs 

were tenants of the defendants, and had been such 
for some time prior thereto, and were living in the prem¬ 
ises 3012 Que Street, N. W., Washington, D. C., on the 
first floor thereof; whereupon it became and was the duty 
of the defendants, and each of them, to maintain the ap¬ 
proaches and exits of such premises in a reasonably safe 
condition for ordinary use by plaintiffs and others law¬ 
fully using such premises; yet notwithstanding such duty 
lawfully cast upon the defendants, and each of them, the 
defendants negligently permitted the rear porch and the 
stairs and bannister thereof, to become and be in such a 
dilapidated condition that it was unfit for use, and dan¬ 
gerous for use, although such danger was not fully vis¬ 
ible to users due to the internal rotting of same, and 
although the plaintiffs had repeatedly complained to de¬ 
fendants about its dangerous condition, defendants made 
only minor patchwork repairs to same, mainly to the 
steps, and defendants promised to make full repairs to 
said porch and its appurtenances, including steps and 
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bannister upon the plaintiffs’ assertion that they would 
move if same were not made; and to induce the p l a in t i ffs’ 
to remain as tenants therein, the corporate defendant, 
through its agent, servant or employee, on behelf of itself 
and the title owners, specifically promised to repair the 
entire porch. However, before such repairs were made, 
and on the day aforesaid, the female plaintiff, while 
standing against the railing or bannister on such rear 
porch in the act of calling to her second floor neighbor, 
and without knowledge of the rotten condition of such 
bannister, fell through same to the ground, a distance of 
approximately ten or twelve feet, sustaining serious and 
permanent injuries. 

5. The female plaintiff sustained many injuries to her 
person, chief among which was a fractured spine, par¬ 
ticularly of the 8th dorsal vertebrae, and numerous con¬ 
tusions and abrasions to her head, body and limbs, all 

of which necessitated a long confinement in hos- 
7 pitals; and she was obliged to wear a plaster cast 

for many months, and other mechanical appliances, 
and to remain under medical care for a long period of 
time even to the present; and she suffered a serious and 
permanent shock and impairment of her nervous system; 
her injuries, particularly to the back, are permanent, and 
have left plaintiff permanently crippled; and she suffered 
and continues to suffer great mental and physical pain 
and anguish; and she lost great sums of money which she 
would otherwise have earned but for her disability. 

6. The male plaintiff, her husband, has been and will 
in the future be put to great expense for the necessary 
hospital, X-Ray, nursing, medical, surgical and allied 
expenses necessary to the effort of curing his said wife 
and alleviating her pain and injury; and he lost and will 
continue to lose her society, companionship and consor¬ 
tium. 
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WHEREFORE, the premises considered, the plaintiff, 

Janet R. Richardson, brings this action, and dem«.nriR 
judgment against the defendants in the full sum of One I 
Hundred Thousand dollars ($100,000.00), besides the costs 
of this action; and 

WHEREFORE, the premises considered, the plaintiff, 

Arthur L. Richardson, her husband, brings this action, 
and demands judgment against the defendants in the fall 
sum of Twenty-Five Thousand dollars ($25,000.00), be¬ 
sides the costs of this action. 

DAVIS & HABTH, 

By: /s/ Earl H. Davis 

Earl H. Davis, / 

1020 Washington Loan & 

Trust Building, 

900 F Street, N. W. 

Washington 4, D. C. 

• • • • 

8 Filed Feb 7 1950 Harry It Hall, Clerk 

Answer to Complaint on Behalf of 
Defendant, J. Leo Kolb Company, Inc. 

First 

COMES NOW, the defendant, J. Leo Kolb Company, 

Inc., a corporation, for itself alone and for answer to the 
Complaint heretofore filed herein by the plaintiffs re¬ 
spectfully states as follows: 

(1) The defendant corporation is without information 
sufficient to admit or deny the allegations of paragraphs 
1 and 2 of said Complaint, and this defendant therefore 
demands strict proof thereof. 

(2) The allegations of paragraph 3 of the Complaint 
are admitted. 
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(3) The allegations of paragraph 4 of said Complaint 
are denied, except insofar as any of the same are ex¬ 
pressly admitted by this answer. On, to wit, Oc- 

9 tober 14, 1947, the plaintiffs were tenants of the 
defendants pursuant to a written agreement or 
lease dated July 13, 1942, a photostatic copy of which 
lease is hereunto annexed and prayed to be read as a 
part of this answer. Under the terms and conditions of 
the aforesaid lease and the tenancy created thereby, it 
was the sole duty of the plaintiff, Janet E. Richardson, 
to make all repairs to the premises in question except to 
the roof and heating. All allegations with respect to the 
condition of the rear porch and stairs and bannister, et 
cetera, insofar as any notice to this defendant of any 
dilapidated or dangerous condition, are expressly denied. 
All allegations with respect to any promises alleged to 
have been made by this defendant in connection with re¬ 
pairs to any of the same are likewise expressly denied. 
This defendant is without information to either admit or 
deny the allegations with respect to the injury to the 
plaintiff, Janet E. Richardson, and demands strict proof 
thereof. 

(4) This defendant is without information sufficient 
to admit or deny the allegations of paragraphs 5 and 6 
of said Complaint and demands strict proof thereof. 

Second 

Plaintiffs’ Complaint fails to state a cause of action 
sufficient to entitle the plaintiffs to the relief sought. 

Third 

If the plaintiffs, or either of them, suffered or incurred 
any damage or injuries from the fall, alleged in plain¬ 
tiffs’ Complaint, the same was occasioned by the con¬ 
tributory negligence of the plaintiff, Janet B. Eichardson. 
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. If the plaintiffs, or either of them, suffered or incurred 
any damage or injuries from the fall alleged in plaintiffs’ 
Complaint, they had individually assumed the risk of 
using and occupying the premises in question, and by the ’ 
aforesaid lease dated July 13th, 1942, they had specifically j 
waived any claim they might otherwise have had, to re¬ 
quire this defendant to make repairs. 

■? Fifth I 

This defendant respectfully submits that, at the time j 
alleged by the plaintiffs, it was merely the agent of the 
owners of the premises in question, the co-defendants, 
and subject to all matters and things affecting said prem¬ 
ises, which said agency was well-known to the plaintiffs. 

J. LEO KOLB COMPANY, INC. ! 

By /s/ A. Gibbons Kolb 

• • • • 

v; ’ • • . i 

10-A Filed Feb 7 1950 Harry M. Hull, Clerk 
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AGREEMENT BETWEEN LANDLORD 
AND TENANT 

THIS AGREEMENT, made this 13th day of July, 1942, 
between J. LEO KOLB, Inc., a corporation, party of the 
first part, and JANET R. RICHARDSON, party of the 
second part, both of the District of Columbia. 

WITNESSETH, That the said party of the first part j 
doth hereby lease unto the said party of the second part, 
as a monthly tenant, premises numbered 3012 Que St. 

N. W., 1st floor in the District aforesaid, for use as a 
private dwelling beginning with 22nd day of July, 1942, 
at and for the monthly rental of Forty-two and 50/100 

,»f t • * -■* • • ■ . <> . 
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Dollars, payable in advance at the office of the said party 
of the first part, on the twenty-second day of each and 
every month during the tenancy hereby created, as rental 
for the ensuing month. 

And the said party of the second part doth hereby 
agree as follows, namely: To pay said rental when and 
as it becomes dne and payable as aforesaid; to nse said 
premises for no other purpose than as aforesaid; to pay 
all bills for water, gas and electricity used on the prem¬ 
ises during said term; to maintain the plumbing in said 
premises free from stoppage; to allow the said premises 
to be inspected by any prospective purchaser thereof at 
all reasonable times; to acknowledge and defend the title 
and possession of the party of the first part, its heirs and 
assigns, to and of said premises; to acknowledge and 
recognize as landlord, any assignee or transferee of this 
agreement; not to use, or to permit the said premises to 
be used, for any unlawful or disorderly purpose; to sur¬ 
render said premises upon the termination of the tenancy 
hereby created in like good order and condition as they 
now are, ordinary wear and tear, damage by fire and the 
elements alone excepted; not to assign this agreement, or 
sublet said premises or any part thereof, or to transfer 
possession thereof, to any person or persons other than 
the said party of the first part, its heirs and assigns; not 
to keep or permit to be kept any gasoline or other explo¬ 
sive on said premises; not to commit or allow to be com¬ 
mitted, any waste on said premises, and not to acquire, 
or seek to acquire, title to said premises, or to acknowl¬ 
edge title thereto in any person or persons other than the 
said party of the first part, its heirs or assigns, without 
first surrendering actual possession thereof. 

And it is further agreed between the parties hereto 
that if the said party of the second part shall fail to 
pay the rental hereinabove reserved when and as the 
same shall become payable as aforesaid without demand 


y 
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therefor, or shall neglect to pay the water rent, gas or 
electric light bills on the days when the same shall sever¬ 
ally become due and payable or shall in any respect vio¬ 
late any of the conditions or agreements herein con¬ 
tained, then in any of said events this agreement and all 
things herein contained shall, at the option of the party 
of the first part, its heirs or assigns, forthwith cease and 
determine, and the party of the first part, its heirs or 
assigns, may forthwith, without previous demand for pos¬ 
session, or notice to quit to the party of the second part, 
recover possession of the said premises under and by 
virtue of a seven days’ summons, in accordance with the 
provisions of the Code of Law for the District of Colum¬ 
bia relating to proceedings in cases between landlords and 
tenants, or by such other legal process as may at the time 
be in operation in said District; and should the party of 
the first part, during the continuation of this agreement, 
desire to have again and repossess the said premises, and 
there shall at the time be no default in the payment of 
rent or violation by the party of the second part, of any 
other of the conditions or agreements herein contained, 
then the party of the first part, its heirs or assigns, shall 
give the party of the second part at least thirty days’ 
notice in writing of such desire (which notice shall be 
given on or prior to the first day of a month’s tenancy), 
and at the expiration of such time the party of the second 
part agrees to remove from and quit the said premises, 
and the party of the second part shall give the party of 
the first part, its heirs or assigns, at least thirty days’ 
notice of any intention to remove from or surrender said 
premises, which notice shall likewise be given on or before 
the first day of a month’s tenancy. 

AND IT IS FURTHER AGREED, That if under the 
provisions of this agreement a seven days’ summons shall 
be served and a compromise or settlement shall thereafter 
be made, such act or acts shall not constitute a waiver 
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Dollars, payable in advance at the office of the said party 
of the first part, on the twenty-second day of each and 
every month during the tenancy hereby created, as rental 
for the ensuing month. 

And the said party of the second part doth hereby 
agree as follows, namely: To pay said rental when and 
as it becomes due and payable as aforesaid; to use said 
premises for no other purpose than as aforesaid; to pay 
all bills for water, gas and electricity used on the prem¬ 
ises during said term; to maintain the plumbing in said 
premises free from stoppage; to allow the said premises 
to be inspected by any prospective purchaser thereof at 
all reasonable times; to acknowledge and defend the title 
and possession of the party of the first part, its heirs and 
assigns, to and of said premises; to acknowledge and 
recognize as landlord, any assignee or transferee of this 
agreement; not to use, or to permit the said premises to 
be used, for any unlawful or disorderly purpose; to sur¬ 
render said premises upon the termination of the tenancy 
hereby created in like good order and condition as they 
now are, ordinary wear and tear, damage by fire and the 
elements alone excepted; not to assign this agreement, or 
sublet said premises or any part thereof, or to transfer 
possession thereof, to any person or persons other than 
the said party of the first part, its heirs and assigns; not 
to keep or permit to be kept any gasoline or other explo¬ 
sive on said premises; not to commit or allow to be com¬ 
mitted, any waste on said premises, and not to acquire, 
or seek to acquire, title to said premises, or to acknowl¬ 
edge title thereto in any person or persons other than the 
said party of the first part, its heirs or assigns, without 
first surrendering actual possession thereof. 

And it is further agreed between the parties hereto 
that if the said party of the second part shall fail to 
pay the rental hereinabove reserved when and as the 
same shall become payable as aforesaid without demand 



therefor, or shall neglect to pay the water rent, gas or 
electric light bills on the days when the same shall sever¬ 
ally become due and payable or shall in any respect vio¬ 
late any of the conditions or agreements herein con¬ 
tained, then in any of said events this agreement and all 
things herein contained shall, at the option of the party 
of the first part, its heirs or assigns, forthwith cease and 
determine, and the party of the first part, its heirs or 
assigns, may forthwith, without previous demand for pos¬ 
session, or notice to quit to the party of the second part, 
recover possession of the said premises under and by 
virtue of a seven days’ summons, in accordance with the 
provisions of the Code of Law for the District of Colum¬ 
bia relating to proceedings in cases between landlords and 
tenants, or by such other legal process as may at the time 
be in operation in said District; and should the party of 
the first part, during the continuation of this agreement, 
desire to have again and repossess the said premises, and 
there shall at the time be no default in the payment of 
rent or violation by the party of the second part, of any 
other of the conditions or agreements herein contained, 
then the party of the first part, its heirs or assigns, shall 
give the party of the second part at least thirty days’ 
notice in writing of such desire (which notice shall be 
given on or prior to the first day of a month’s tenancy), 
and at the expiration of such time the party of the second 
part agrees to remove from and quit the said premises, 
and the party of the second part shall give the party of 
the first part, its heirs or assigns, at least thirty days’ 
notice of any intention to remove from or surrender said 
premises, which notice shall likewise be given on or before 
the first day of a month’s tenancy. 

AND IT IS FURTHER AGREED, That if under the 
provisions of this agreement a seven days’ summons shall 
be served and a compromise or settlement shall thereafter 
be made, such act or acts shall not constitute a waiver 
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of any of the conditions or agreements herein contained, 
or of this agreement, and that no waiver of any breach 
of any of said conditions or agreement shall be construed 
to be a waiver of the condition or agreement itself, or of 
any subsequent breach thereof, or of this agreement 

1 IT IS FURTHER UNDERSTOOD AND AGREED 
that in the event the lessee shall breach any covenant 
term, condition or conditions of this agreement and the 
lessor shall take legal action thereon, the lessee agrees 
to pay the lessor all costs of same, including a reasonable 
Attorney’s fee. 

It is understood and agreed that the lessor is to furnish 
shades for the windows, and it is further understood and 
agreed that all repairs, whether necessary or required by 
the laws of the District of Columbia, with the exception 
of the roofing and heating, are to be made by and at the 
expense of the lessee. 

IN TESTIMONY WHEREOF, Said Lessor has caused 
its corporate name to be hereunto subscribed by its 
proper agent, and said Lessee has signed these presents 
and affixed its seal, the day and year first hereinbefore 
written. 

J. LEO KOLB, INC. 

By /s/ Stanton Kolb, Secty.-Treas. 
/s/ Janet R. Richardson [Seal] 

WITNESS: 

/s/ Frances B. Kolb 
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Answer to Complaint on Behalf of Defendants 
Sampson Naiman and Arntvy Naiman. 

Comes now the defendants Sampson Naiman and Arm y 
Naiman and for answer to the complaint herein filed by 
the plaintiffs respectfully state as follows: 

1. For answer to the within complaint these defend¬ 
ants hereby adopt, by reference, as their answer to the 
complaint the first, second, third and fourth defenses set 
out in the answer herein filed on behalf of the defendant 
J. Leo Kolb Company, Inc. 

2. For further answer to the within complaint these 
defendants allege that J. Leo Kolb Company, Inc., while 
acting as their agent in connection with the rental of the 
premises in question to the plaintiffs, executed the lease 
dated July 13, 1942, which lease is annexed to the an¬ 
swer of the defendant J. Leo Kolb Company, Inc.; that 
the said defendant J. Leo Kolb Company, Inc., was au¬ 
thorized to enter into the said lease under all of the 
terms and conditions therein contained and that their 

said agent never requested and was never author- 
12 ized to enter into any other or different arrange¬ 
ment or agreement with the plaintiffs with respect 
to the occupancy of the said premises by the plaintiffs, or 
with respect to any maintenance or repairs thereto. 

/s/ David Homstein 
David Homstein 
Attorney for Defendants: 

Sampson Naiman & Anny 
Naiman 
TowerBuilding 
Washington, D. C. 

, ■ 

• • • • 
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13 Filed Feb 15 1950 Harry M. Hull, Clerk 

I 

• • • • 

Notice of Deposition Upon Oral Examination 

Messrs. Davis & Harth 
c/o Earl H. Davis, Esquire 
Washington Loan & Trust Bldg. 

Washington, D. C. 
and 

Martin Mendelsohn 
Washington Building 
Washington, D. C. 

Attorneys for Plaintiffs 
and 

Arthur F. Carroll, Jr., Esquire 
Hibbs Building 
Washington, D. C. 

Attorney for J. Leo Kolb Company, Inc. 

The defendants, Sampson Naiman and Anny Naiman, 
desiring to take the deposition of the plaintiffs, namely: 
Janet B. Richardson and Arthur L.. Richardson, 1455 
Washington Avenue, Alexandria, Virginia, upon oral ex¬ 
amination, hereby give you notice that such depositions 
will be taken on Saturday, February 25th, 1950, at 10:30 
o’clock a. m. in the office of David Homstein, attorney, 
901 Tower Building, 14th and K Streets, Northwest, 
Washington, D. C. 

The deposition is to be taken pursuant to Rule 26 of 
•the Rules of Civil Procedure before Lucuis V. Friedli, 
a notary public, or * some other duly qualified notary 
public in and for the District of Columbia. 

The defendants shall not be deemed to make the afore¬ 
said persons their own witnesses for any purpose by tak¬ 
ing said depositions, but the same shall be taken solely 
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for the purpose of discovery, pursuant to provisions of 
Buie 26 (F). 

/s/ David Homstein 
David Homstein 
Attorney for Sampson 
Naiman and Anny Naiman 

• • • • 

70 Filed Feb 16 1951 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Come now the defendants and move the court for sum¬ 
mary judgment in favor of the defendants on the ground 

following: ; 

The testimony of the plaintiffs in their deposition in 
the within cause shows that the plaintiffs do not have a 
cause of action. 

/s/ Arthur F. Carroll, Jr. 

Arthur F. Carroll, Jr. 
Attorney for 
J. Leo .Kolb Co., Inc. 

Hibbs Bldg. 

Washington, D. C. 

/s/ David Homstein 
David Homstein 
Attorney for 

Sampson Naiman and Anne 
Naiman 
Tower Bldg. 

Washington, D. C. 

• • • • 
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71 Filed Feb 20 1951 Harry M. Hull, Clerk 

Points & Authorities m Opposition to Motion for 
Summary Judgment. 

Comes now the plaintiffs in the above entitled action, 
by and through counsel, and respectfully state to this 
Honorable Court that the defendants’ Motion for Sum¬ 
mary Judgment herein should be overruled and denied, 
for the following reasons: 

(1) The Complaint states a cause of action as against 
both or all defendants. 

(2) The Answers of the several defendants plead a ' 
denial of negligence on the several parts, contributory 
negligence of the plaintiffs, and assumption of the risk 
(all typical jury questions), and specifically deny the 
allegations of plaintiffs as to the promises of making 
repairs. 

(3) The depositions of plaintiffs were taken by the 
defendants for discovery purposes, and do not include 
the plaintiffs’ entire case by any means. Even such 
sketchy and brief depositions as were taken raise sub¬ 
stantial questions of fact concerning which all reasonable 
men would not come to the same conclusion. 

(4) It is not the Court’s function to decide an issue 
of fact, but only to decide that there be an issue of fact 

(5) And for other reasons apparent from the record. 

/s/ Earl H. Davis 

Earl H. Davis, Esq., 

Of counsel for Plaintiffs, 

900 F St., N. W. 

Wash. 4, D. C. 

• • • • 
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3 Ruling on Motion for Summary Judgment 

THE COURT: (Tamm, J.) The Court, on the basis 
of the whole record that is before it at the present time, 
and particularly in the light of the Court of Appeals 
interpretation of liability as it is defined in the case of 
Staples vs. Casey, 43 App. D. C. 477, feels it is obliged 
to grant the motion for summary judgment in behalf of 
the defendants Naiman. 

(Thereupon, the hearing was concluded.) 

• • • • 

73 Filed Mar 9 1951 Harry M. Hull, Clerk 

Order for Summary Judgment 

The motion for summary judgment herein filed on be¬ 
half of the three defendants, J. Leo Kolb Co., Inc., Samp¬ 
son Naiman and Anne Naiman, having come on for hear¬ 
ing in open court, and upon consideration of the opposi¬ 
tion filed by the plaintiffs and of the arguments of coun¬ 
sel, it is by the court, this 9th day of March, 1951, 
ORDERED: That the motion for summary judgment 
in favor of all of the defendants herein be, and the same 
is hereby granted. 

/s/ Edward A. Tamm 
Judge 

• ' • • • 

84 Filed Apr 10 1951 Harry M. Hull, Clerk 

Order Denying Motion for Rehearing and Reconsideration 
of Defendants’ Motion for Summary Judgment 

Upon consideration of the motion filed herein by the 
plaintiffs for rehearing and for reconsideration of de¬ 
fendants 9 motion for summary judgment, and upon con- 
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sideration of the opposition filed by the defendants, it is, 
by the Court this 10th day of April, 1951, 

ORDERED: That the motion for rehearing and re¬ 
consideration of the defendants ’ motion for summary 
judgment be, and the same is hereby denied. 

/s/ Edward A. Tamm 
Judge 

• • • • 

85 Filed Apr 7 1951 Harry M. Hull, Clerk 

NOTICE is hereby given this 7th day of April, 1951, 
that JANET R. RICHARDSON and ARTHUR L. RICH¬ 
ARDSON, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the 
judgment of this Court entered on the 9th day of March, 
1951, and the 5th day of April, 1951, in favor of the de¬ 
fendants, J. Leo Kolb Co., Inc., a Corporation, and Samp¬ 
son Naiman and Anne Naiman, against Janet R. Richard¬ 
son and Arthur L. Richardson, plaintiffs. 

/s/ Earl H. Davis 

Earl H. Davis, Esq., 

900 F St, N. W. 
and 

/s/ Martin Mendelsohn 

Martin Mendelsohn, Esq., 
Washington Building, 
Wash., D. C., 

Attorneys for Plaintiffs. 
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18 Proceedings 

Thereupon— 

Janet R. Richardson, 

one of the plaintiffs in the above-entitled cause, was 
called for examination by counsel for the defendant J. 
Leo Kolb Co., Inc., and after being duly sworn by the 
Notary was examined and testified as follows: 

Examination by C owns el for Defendant 
J. Leo Kolb Co., Inc. 

BY MR. HORNSTEIN: 

Q Your name is Mrs. Janet R. Richardson? A Yes. 
Q And, Mrs. Richardson, I am going to hand you this 
photostat copy of lease dated the 13th of July, 1942. That 
is a photostatic copy of the lease that was attached to 
the answer filed by the J. Leo Kolb Company. That is 
your signature on that lease, is it (indicating) ? A Yes. 

Q And that is the lease under which you entered 
into the occupancy of premises 3039 Q Street, Northwest? 
A Yes, first floor apartment, right 

Q And you lived there until when? A July 6. 
• • • • 

28 Q Now how often did you use those stairs and 
that platform? A Very seldom. 

Q Well, approximately how often? A Well, unless 
it is absolutely necessary I did not go out on that land¬ 
ing for a year or more before I fell. 

Q Now would you say then that for approxi- 

29 mately 12 months prior to the date of your injury 
you were never on that rear landing? A I would 

not say never, but if a similar situation came up as on 
the day I fell I would have been on it. 
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Q Yes, but we are interested in knowing approxi¬ 
mately. A I would say it was negligible the number of 
times. 

• • • • 

30 Q And would your judgment be that you had 
been on it at least once within a year before the 

accident? A Yes. 

Q Would your judgment be that you were on it at 
least once six months before the accident? A I would 
not say it 

Q So that you now cannot be sure that you were on 
that particular landing within six months of the date of 
the injury? A No. 

Q Is that right? A That is right. 

• • • • 

31 Q Now did you do your own laundry in the 
house or did you send your laundry out? A 

Both. 

MB. DAVIS: I assume that was prior to the acci¬ 
dent? 

MB. HOBNSTEIN: Prior to the accident. 

BY MB. HOBNSTEIN: 

Q And did you have clothes lines out in the back 
yard? A Prior to about a year before the accident I 
did. 

Q And then about a year before the accident you 
discontinued using the clothes line? A I kept it on 
the upper porch, not in the yard. 

Q Did anyone else in your family use the back steps? 
A We did not have any reason to. 

Q Did you ever use the back yard? A No, only 
the dog. 

Q The dog? A Yes. 

Q Now living in the house with back stairs and 

32 back porch, was there any reason why for six 
months prior to the injury you did not use the 

back landing and the back stairs? A Yes. 
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Q Could you tell us what that reason was? A The 
landing steps were in bad condition. 

Q They were in such bad condition that you did not 
want to use them at all? A Exactly. 

Q The platform, was it in such bad condition that you 
for six months did not go on it? A That is the reason. 

Q How did you know it was in that condition so bad 
you did not want to go on it and use it? A Well, a 
direct answer would be that visually you could see that 
the steps—there would be no point in going on the land¬ 
ing; the only reason was to go down the steps and the 
steps were rotting, for any one could see they were in 
bad condition. You did not want to walk up and down 
them. 

Q When you noticed the steps in bad condition did 
you report it to the Kolb Company? A Yes. 

Q Did they do anything about it? A No; yes, one 
step was repaired and one was removed and not repaired. 

Q One step was repaired and one was removed 
33 and not repaired; and do you remember how long 
that was before the accident? A I think that was 
prior to this year that I tell you I did not go on that; 
the rest was in pretty bad shape too. 

Q Do you know who did the work? A No. 

Q So that within one year prior to the date of your 
injury the only repair work that was done was the re¬ 
pairing to one stair. A Are you speaking of this porch 
and railing? 

Q That is right. A I do not know whether it was 
done within that year; that was the only repair done to 
the steps in the seven years I lived there until I fell. 

Q Now you have told us that you did not use those 
steps because you could see that it was in bad shape. 
Why didn’t you use the platform? You could have gone 
out onto the platform? A For what purpose? 

Q Well, you went out at this time; you had a purr 
pose the date of your injury. A An unusual purpose, 
yes. 
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Q Yon did not have a purpose at any time before? 
A No. 

34 Q And yon went ont for this purpose, what was 
the purpose? A To call the lady upstairs to give 

her something she dropped on the stairs. It landed right 
over the rail. 

Q I wonder if you could tell us now as best you can 
exactly what happened when you had your injury, lead¬ 
ing up to your walking out on the porch and just what 
happened. A We had just finished lunch. My daugh¬ 
ter was home from school for her lunch. My hus¬ 
band was home. We had lunch on the kitchen table in 
the kitchen. They were still sitting there, but I had 
picked up the scraps from the table to put in the garbage 
can in the cupboard on the back porch. Immediately 
out the cupboard door as I took it out I could see this 
piece of laundry, a window pull or a shade pull lying 
across the steps and on part of the landing. 

Q Some of the steps you have been describing leading 
from the platform? A You see, there are the steps to 
the platform. 

Q Which steps, from your porch down to the plat¬ 
form? A There was only one in the last year and it 
should have been two. That is the one that was re¬ 
moved. 

Q Let me understand this: Leading from your back 
porch to the platform that led from your porch down 
into the yard? A That is right. 

35 Q There should have been two steps? A There 
should have been one step there. • 

Q There should have been one step there which would 
have made you take two steps to go down? A That is 
right. 

Q And at the time of the injury was this step missing? 
A Yes, sir. 

Q How long had it been missing? A Well, over a 
year. 
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Q And so the place where it should have been was 
completely empty! A The height of two risers instead 
of one. 

Q In other words it would have been a distance of 
ordinarily what would have been one step in between? 
A Bight. 

Q And what was in that space was the platform 
under that space where the stair tread was missing, or 
could you look right down to the ground? A It was 
not empty. There was wood under it 

Q Which was the platform? A Yes, sir; it laid 
across the upright post that holds the railing of the 
platform onto first—well it would have been the railing of 
the platform and I went to pick it up. I did not recognize 
what it was. I went to pick it up and felt it was 
36 damp and I had heard her washing machine run¬ 
ning and I realized it belonged to the lady up¬ 
stairs, something she had just washed. 

Q Let me stop you right there. What did you do 
right then? Did you step off your porch onto the plat¬ 
form? A That is right, to pick it up. 

Q When you stepped onto the porch did you step 
upon the wood, or step on top of this thing which had 
fallen there? A On the wood, you mean? 

Q On the wood itself. A Yes, sir. 

Q And that is the first time you had stepped on it 
for about six months? A That is right. 

Q Did you look carefully to see it was safe for you 
to walk there? A I do not know, sir. 

Q Didn’t you know the steps leading up to that 
platform, that you did not use then— A (Interposing) 
That is right. 

Q Why didn’t you look to see if the platform was 
safe? A My first reaction was to get this thing that 
had fallen and as far as I know the platform was not 
in the condition the steps were in. 
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Q You had not been on them for six months?’ A 
Each time when on the back porch I could see it 

37 Q At that time did you think it was in a dan¬ 
gerous condition? A I did not think of it 

Q As you think of it now do you think that platform 
was in a dangerous condition? 

ME. DAVIS: I object to it as calling for a conclu¬ 
sion. 

THE WITNESS: I did not believe the platform was 
dangerous. 

BY ME. HOENSTEIN: 

Q You did not believe it was dangerous? A No, sir. 
Q Tell me what happened next after you stepped onto 
the platform. A I picked up the piece of laundry, 
turned around, leaned back against the railing, which 
gave me a view of the upstairs porch. 

Q When you speak about the rail you speak about 
the top one of the two? A That is right. 

• • • • 

38 Q And then you stepped onto the platform and 
then you leaned up against a rail? A Yes. 

Q Did you do it facing or with your back to the rail? 
A My back to it. 

Q When you leaned against it with your back to it, 
so that there is no question about it at all, the railing 
you speak of is the railing which was at the edge of the 
top platform, at the top of the steps? A Yes, the one 
I mentioned as being waist high. 

Q The one about waist high? A Yes. 

Q And you leaned up against the top rail and this 
particular platform had a railing waist high and one 
about midway between that and the platform? A Yes. 
Q All right, tell us what happened. A I was going 
to call the lady upstairs, Mrs. Tarrish, but as I 

39 remember I never got her name out, the accident 
happened. 
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Q What did yon do, fall over? A Yes. 

Q Now before yon leaned against that railing did yon 
know it was in a dangerons condition? A Not the Tail¬ 
ing, no. 

Q Had yon reported to the Kolb Company that that 
railing was in a dangerons condition? A Not that par- 
ticnlar railing. 

Q Yon did not? A No. 

Q Had anybody from the Kolb Company come np to 
look at it? A The railing? 

Q Yes. A Not that I know of. 

Q Instead of having had your back to that railing, 
if yon had been facing it could yon have seen it was in 
bad condition by looking at it? A I don’t think so. 

Q So that you did not then report to the Kolb Com¬ 
pany that that railing was in dangerons condition? A 
No. 

• • • • 

40 Q Did yon put any pressure against the rail¬ 
ing? A Yes, I was leaning against the Tailing. 

• • • • 

Q Could yon have stood on the porch and looked np 
at your neighbor without leaning against the rail- 

41 ing? A No, and I would not have seen her if 
she had not looked out of her railing, being three 

feet away, unless she leaned way over. 

Q In any event it was necessary to lean against this 
railing in order to get further than three feet out beyond 
the edge of her porch? A I was leaning back over the 
railing, if that is what yon mean. 

Q What were yon doing? A Leaning with my head 
out 

Q Did that make it possible for yon to see better by 
leaning against it? Could you have stood np straight 
and without leaning against it and seen as well? A 
I don’t know. 




24 A 


Q But at the time you leaned against it you did not 
believe it was dangerous? A I would not have leaned 
against it if I had thought it was dengerous. 

Q And you did not know it was dangerous? A No, 
I did not 

Q And you never reported to the Kolb Company it 
was dangerous? A No. 

Q Now, did you read the complaint that was filed 
in this case on your behalf, the suit papers? A 

42 No, I haven’t read it; I had it just read to me. 

Q You are familiar with what it says? A 

Bight. 

Q The information in here with respect to the injury 
and the porch and whatnot you gave to your attorney, 
didn’t you? A That is right 

Q Now I want to ask you something about that 
There is this statement in your suit papers: It says 
“That the defendant permitted the rear porch and the 
stairs and the banister thereof to become and be in such 
dilapidated condition that it was unfit for use and dan¬ 
gerous for use.” 

Now when you made that statement did you include 
the railing that we are speaking of? 

MB. DAVIS: I object to that because the plaintiff 
did not draw the complaint and she is not responsible 
for the legal verbiage in the complaint 

MB. HOBNSTEIN: I am simply asking her if in 
her judgment this meant the place that the injury oc¬ 
curred, that railing. I think she should be permitted to 
answer. 

MB. DAVIS: I object for the further reason the wit¬ 
ness already testified at the time she leaned against the 
railing she did not know it was dangerous. 

MB. HOBNSTEIN: Now he has objected to it and I 
will tell you that you should answer the question 

43 subject to it being stricken later. 

MB. DAVIS: Yes. 
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THE WITNESS: Yes, naturally the banister was in 
dangerous condition because as I fell you could see that 
the wood was in bad condition inside and I saw it then 
as I fell that that banister was in bad condition and so 
I told Mr. Davis the banister was in bad condition. 

BY MR. HORNSTEIN: 

Q All right. • Then in your suit papers you say “The 
defendant made only minor patchwork repairs mainly 
to the steps, and that the defendant promised to make 
full repairs to the porch and its appurtenances, includ¬ 
ing the steps and the banister upon the plaintiff’s”— 
that is you—“assertion that they would move if the 
same were not made.” 

Now, do you remember about when it was you told 
them that you would move if they did not fix the steps 
and the porch and the banister? A You are phrasing 
things separately. When we spoke to the Kolb Company 
about the porch I assumed it would mean banister and 
stairs. The whole thing was one unit to me at that 
time. 

Q All right, this language in the paper says this: 
“That the defendant promised to make full repairs to 
the porch, including the steps and banister upon plain¬ 
tiff’s”—that is you—“assertion that they would 
44 move if the same were not made.” 

Now tell us as nearly as you can when it was 
and what it was that you said to the Kolb Company 
with respect to the repairs that you wanted, and that 
you would move if they did not make them? A Well, 
it was so many times that we complained about the con¬ 
dition of this porch that I would—I do not know whether 
you want it during the year we are speaking of. Who 
I spoke to and what I said. 

Q You say this: “That to induce you to remain as 
a tenant it specifically promised to repair the entire 
porch.” 

• •<•'>»<* o' 
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Now I want you to tell us about when that was, and 
with whom you talked. A Every time I would stop in 
to pay the rent 

• • • • 

Q I do not want to interrupt you but I want you 
to tell me who. I am asking you a specific question. 

To whom did you talk? To what person did you talk 
to that induced you to stay there on a specific promise 
to repair the entire porch? Who made that promise to 
you and asked you to stay there, so that you would not 
move? A Well, it was one of them. It was either 

45 Mr. Gibbons Kolb or Mrs. Frances Kolb. 

Q I am saying, who made you the promise they 
would repair the porch and to whom did you say you 
would move if they did not do it l A I said I would 
move. Mr. Gibbons Kolb and Mrs. Frances Kolb and 
the young lady who would take the rent, I told them we 
could not stay there any longer unless that porch was 
repaired. There were several items in question at the 
time. 

Q When you said porch, did you mean the porch or 
the landing? A The whole porch. 

Q Did you mean the banister to it? A Every 
thing. 

Q You did not think it was dangerous enough? A 
I was expecting them to fix the steps and banister; as 
far as the banister there is a banister right on the 
porch. Half the uprights were out of it 

Q However it was bad enough for you to think it 
was important for you to threaten you would move if 
they did not fix it? A That is right. 

Q Can you tell us why you leaned up against the 
railing? 

MR. DAVIS: I object to that as argumentative. 

46 MR. HORNSTEIN: Can you answer? 

THE WITNESS: When I saw something be¬ 
longing to somebody else the natural thing was to stoop 


27 A 


and pick it up and call them. X did not stop to think I 
was s tanding on a rotten porch even if I knew it was 
rotten. 

• • • • 

Q Now isn’t it a fact that yon very often called them 
for repair jobs and that in every instance within a day 
or two they were always there and did the thing yon 
asked to have done? A That is not trne. 

Q All during the time that yon were a tenant? A 
That is not trne. 

Q Did yon ever pnt any complaint about this porch 
in writing? A No. 

Q Did yon? A I wish I had. 

47 Q Did yon at that time think it was serious 
enough to pnt it in writing? A No, I did not 

understand the value of putting such a thing in writing. 
I did not have the need for it. 

Q Did you ever ask them to do anything in writing, 
make repairs of any kind? A No. 

Q Never? A Never. 

Q Is this your signature (indicating)? A Yes. 

Q Do you remember writing them that note? A That 
is not asking for a repair. 

Q It is not? A It is telling them someone recom¬ 
mended a repair. 

Q What was your purpose in writing that? 

• • • • • 

THE WITNESS: I think that Mr. Thornton is a 
repairman the Kolb people sent around there. Yes, I 
can answer that The Kolb Company asked me to send 
that to give to Mr. Naiman. I think that is what hap- 

TIPTIwi 

BY MB. HORNSTEIN: 

Q Did you ever meet Mr. and Mrs. Naiman? 

48 A No. 

Q While you lived there? A Never. 
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Q Did you ever have any conversation with them? 
A Never. 

Q All your dealings were with the Kolb Company? 
A Yes. 

Q So that any conversation you had would be with 
the Kolb Company and not with them? A Yes. 

Q Either Mr. Kolb promised you or the lady at the 
desk, and you don’t remember who she is? A I do not 
know if she is there. 

Q Or Mrs. Kolb? A Yes. 

Q Now how long after the promise was made to you 
to repair the porch was it that the injury occurred? A 
I should say about a year and a half; approximately a 
year and a half. 

Q So a year and a half before the injury they prom¬ 
ised you to fix the porch and that is the only reason 
you stayed there? A Well, as I tried to say a minute 
ago each time I would have something else to bring up 
to them that something else was wrong and I would 
49 remind them of the porch and my answer each 
time was we cannot do anything about it—the 
owner, we have to get his permission. 

Q This is what I want to be sure of: “To induce 
the plaintiff to remain as a tenant the defendant specifi¬ 
cally promised to repair the entire porch.” 

MB. DAVIS: May we have the record straight on 
that. As long as you are quoting from the complaint, it 
refers to the corporate defendant and while the interro¬ 
gation is being made by Mr. Homstein I think the record 
should indicate clearly that the promises as alleged were 
on behalf of the corporate defendant. 

• • • • 

BY MB. HOBNSTEIN: 

Q I want you to tell me then as nearly as you can 
when it was that they induced you to stay there with a 
promise that they would repair it, meaning the Kolb 
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Company or someone else. A About a year and a half 
before that. 

Q And from the time they made that promise a year 
and a half before the injury you did not move? A No. 

Q And at the time you told them you were going to 
move had you made any attempt to find any place 

50 to which to move? A Yes. 

Q And they promised to do these things so 
you would not move? A Yes. 

Q As a matter of fact you knew housing was very 
hard to get at that time? A Yes. 

Q And tenants were very plentiful? A Yes. 

Q And notwithstanding that your testimony is that 
they made an inducement, to ask you not to move? A 
Yes. 

Q Saying they would repair the porch? A Yes; I 
don’t like the wording you use on this. 

Q You have a right to say what you think. A It 
means the same thing. 

Q ' Yes, I would like you to make any explanation 
that you would like. A The wording might have been 
to me, “Well, it is not necessary to move, we will do 
everything we can to get him to have it repaired and 
we will see it is repaired,” along that line. 

Q Then they did not try to make you stay saying 
that certain repairs would be made? A That it was 
not necessary for me to move, they would make 

51 the repairs. 

Q Did you say “If you don’t make the repairs 
I will move”? A I think I did. 

Q And they said, “If you don’t move we will make 
the repairs”? A In so many words. 

Q That is accurate? A It is so cold, in words. It 
was not actually that cold but it means exactly the same 
thing. 

Q They said, “We do not want you to move and if 
you don’t move we will make the repairs”? A Yes. 
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Q And in a year and a half nobody from the Kolb 
Company came around there? A I can’t remember 
exactly the date that one step was repaired; they might 
have a record of it and when it was made. 

Q Oh, we have that. Do you know who made the 
repairs to this railing? A No. 

Q To this railing after your injury? A No, I don’t 

Q Tell me this: About a year and a half before the 
injury they told you if you would not move they 
52 would make the repairs, is that right? A Yes. 

Q Is that the only reason you did not move? 
A At that time, yes. 

Q Did you make an attempt to find other quarters 
when they did not make the repairs? A From that 
time on. 

Q And how often would you say you called them 
during that year and a half that they failed to make 
those repairs? A About every third time I would made 
a payment, about every three months. 

Q And nobody around there ever did anything about 
it? A No, and I know it was two or three times when 
they came to look at the porch upstairs and I said, “If 
you are going to fix upstairs why don’t you fix mine at 
the same time?” 

• • • • 

59 Q Would you mind telling us what your age 
was when the accident occurred? A This July 
I will be 36. 

• • • • 

Examination by Counsel for Plamtiff 
BY iMR. DAVIS r 

Q Mrs. Richardson, how much do you weigh? 
44 A 135 pounds. 

Q And was that about your same weight on 
October 14, 1947? A Yes, sir. 
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Q Now when you leaned against this railing did you 
press against it heavily with all your weight or Test 
your natural weight on it? 

MB. HORNSTEIN: I will not press my objection 
but it is definitely leading and she has already answered. 

THE WITNESS: I merely leaned against the railing, 
no additional weight, my weight was on my feet on the 
floor. 

• • • # 

Q Now this lease made in 1942 was only for one year, 
isn’t that correct? A That is right. 

Q And that expired in 1943? A Yes. 

Q No new lease was ever executed between you 

61 and the Kolb Company or the Naimans after the 
expiration of this lease. Isn’t that true? A That 

is true; there was no new lease. 

Q Although this lease provided that all other re¬ 
pairs specifically, excepting roofing and heating would 
be at your expense, did the Kolb Company, or the Nai¬ 
mans ever repair any falling plaster in the hallway? A 
Yes, sir. 

Q And on how many occasions did they do that? A 
Twice, once in the hall and once in the bathroom. 

Q Did they ever repair the cellar steps during youT 
occupancy of these premises? A After I felL 

Q Did they ever make any other repairs to electrical 
wiring or fixtures? A Yes, sir. 

Q Prior to your falling? A Yes, I can remember 
one time and whether there was more I do not know. 

Q And in your direct testimony you referred to re¬ 
pairs of plumbing? A Yes, sir. 

Q Well, how many times did they make repairs of 
the plumbing during your occupancy of the premises? 
A Several times. 

62 Q And were any of those repairs that you just 
detailed, falling plaster and steps and plumbing 
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and electrical fixtures at your expense or at the Kolb 
and Naiman expense? A Not at our expense, at least 
there was no bill. 

Q Now this letter— 

• • • • 

Q This letter Mr. Homstein referred to, dated June 
5, 1946, I note that is addressed to Mrs. Kolb. A Yes. 

Q 1 Is that the same Mrs. Frances Kolb you referred 
to throughout your testimony? A Yes. 

• • • • 

BY MB. HORNSTEIN: 

Q I would like to conclude with just one more ques¬ 
tion so that the record may be clear about this induce¬ 
ment. This question I spoke to you about, I would like 
you as nearly as you can tell us what you said and what 
the person at the Kolb Company said with respect to 
that porch, using as nearly as you can the language that 
was used. A It is so hard to remember when so much 
time has elapsed as to the actual words. I can give you 
the tone of the conversation as far as I recall it 
63 but not the actual words. 

Q Do it as nearly as you can. A It would 
have been if they did not fix the porch which had been 
going on immediately, it actually may be once a week 
and we would try to have them fix the back porch and 
if you don’t fix it we are not going to stay here, we will 
have to look for something else; we cannot use it the 
way it is; and the answer from them would have been 
that it was not necessary to move; we know the porch is 
bad. I think you will agree with me on that they said 
more than once they knew the porch was in bad condi¬ 
tion—we will try to get the owner to fix it; we will see 
he fixes it; it will not be necessary for you to move. 

Q That is as accurately as you can possibly say it? 
A That is as accurately as I could possibly say it; 
yes, sir. 
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Q And that conversation took place about a year and 
a half before the injury? A I think so. 

• • • • 

64 MB. HOBNSTEIN: Will you call Mr. Bichard- 
son? Thereupon— 

Arthur L. Richardson, 

• • • • 

65 Q Would you have any knowledge whether or 
not Mrs. Bichardson used the step landing from 

•the back porch down into the yard within a year? A I 
instructed her not to let the child go out there. 

Q Why? A Because I thought it was in bad con¬ 
dition. 

Q What did you think was in bad condition? A The 
whole back porch, the railing across the back was hang¬ 
ing. 

Q That is the railing at die edge of the porch? A 
Yes. 

66 Q How about the railing at the edge? A It 
did not look bad; I noticed after the accident you 

could not see the nails, they were finishing nails, they 
were sunk in and they were rotted through. 

Q Did you ever allow your little girl to use the back 
stairs? A Yes, when we first moved there. 

Q Within a year? A No, she was instructed not to 
go in the back yard. 

Q Tell me why. A Because I thought the porch was 
in bad condition. 

Q You did not think the stairs and rail were in bad 
condition? A Yes, we called and they fixed the porch 
or the step. 

Q Your wife never said to you that she indicated to 
you that the platform was in unsafe condition, did she? 
A No. 
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Q Or the rail at the back of the platform? A No, 
bat I was the one who asked her to call Mrs. Frances 
Kolb. I always said call Frances and have something 
done and finally when the stairway out there basted in 
half I asked her to tell her about that too. 

• • • • 

Examination by Counsel for the Plaintiff 

BY MB. DAVIS: 

• • • • 

67 Q Did you see these things occur? A No, I 
was in the front room. I heard a scream and I 

harried back and the man upstairs beat me there. 

Q I wonder if you could describe as nearly as pos¬ 
sible the condition you found out back with respect to 
the place on the back platform? A The two rails were 
down. 

Q When you speak about two rails do you mean the 
one at the top and the bottom down? A The top was 
hanging and the bottom was completely off. 

Q Where was it? A Down in the yard. 

Q Had it come away clean from each post? A Yes. 
Q Had it broken? A No, it did not break. 

Q It just came away? A Yes. 

Q You say the top was hanging there? A Yes. 

Q It did not break? A It was hanging from 

68 one end. It did not break in the middle. 

Q Did you look at the top rail? A Yes, we 
looked to see what it came off; the finishing nails were 
there and it was rotten. 

• • • • 

Q Mr. Richardson, you have described the nails that 
hold the railing info position as finishing nails. A That 
is what they were. 
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Q From what you observed after, the accident had 
those finishing nails been toenailed in? A Yes. 

Q Is that the only method by which they had been 
secured? A That is right. 

• • • • 

69 Q You did not see it until after the accident? 
A Yes; I did not pay any attention before that 
Q The method of securing the rail to the post was not 
visible from a cursory examination prior to the acci¬ 
dent? A That is right 


BRIEF FOR APPELLEES 


STATES COURT OF APPEALS 

~ Vnti&LSfates Co-:rf <*v 

Fob The District op Columbia Circuit i .■ 

-—. District of ■ : ur. 'tic C : ~ r;t 

f. NO. 11074 Hire NcV li .o5’ 


,/ t V * 1 v . 


Janet R. Richardson and Abthub L>JRic&ardson, 


Appellants, 


CLc^KK 


J. Leo Kolb Co., Inc., A Corporation, and Sampson 
Naiman and Anne Naim an, 

Appellees. 


Appeal from the United States District Court for the 

District of Columbia 


Arthur F. Cabboll, Jr., 
Hibbs Building, 
Washington, D. C., 
Attorney for Appellee 
Company. 

David Hobnstein, 

Tower Building, 
Washington, D. C., 
Attorney for Appellees 
v Naiman. 

Of Counsel: 

Harry I. Rand. 


Printed by Law Reporter Printing Co., 518 6th St.. Washington. D. C. 






rtf 





STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellees, the questions presented on 
this appeal are: 

L Whether a trial court may grant summary judgment 
for defendants in an action for negligence, on a record con¬ 
sisting solely of the complaint* the answers, and the deposi¬ 
tions of plaintiffs, where the court concludes that the plead¬ 
ings and depositions on file show that defendants owe no 
duty to plaintiffs on which the alleged negligence is 
grounded and that the injured plaintiff has been guilty of 
contributory negligence as a matter of law. 

2. Whether, in the absence of a general obligation to 
make repairs, a landlord and his agent have any duty to a 
tenant to repair the railing of a rear porch landing in leased 
premises or to.maintain that railing in good condition, where 
the agent’s attention has been directed to defects in the rear 
porch, which he has undertaken to repair, but where no de¬ 
fect has been visible in the railing itself and none has ever 
been called to the attention of the landlord or his agent. 

3. Where a tenant who (1) knows that a rear porch and 
its appurtenances in leased premises are and have for some 
time been in bad condition and dangerous for use, and (2) 
has complained to the landlord’s agent repeatedly of such 
defects, but (3) has secured no adequate repairs thereof, 
and (4) has consequently virtually abandoned use of the 
porch for more than a year and one-half prior to the acci¬ 
dent; (5) nevertheless walks onto the porch landing to re¬ 
trieve a window or shade pull presumably dropped by her 
second-floor neighbor and leans on and out beyond the 
porch railing to call to her neighbor and thus causes the 
railing to give way and falls to the ground some ten feet 
below and is injured—is such a tenant, as a matter of law, 
guilty of negligence contributing directly to her resulting 
injuries and damage. 
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BRIEF FOB APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a summary judgment which was 
rendered for lessors and their management agents in an 
action for personal injuries brought against them by an 
injured lessee and her husband. 

L The Complaint. 

The allegations of the complaint are substantially these: 
On October 14,1947, plaintiff Janet R. Richardson (herein¬ 
after called “Mrs. Richardson”), appellees’ tenant in the 
first floor apartment of 3012 Que Street, N. W., while lean¬ 
ing against the railing or bannister of the rear porch land¬ 
ing of such premises, in the act of calling to her second 
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floor neighbor, and without knowledge of the rotten condi¬ 
tion of such bannister, fell through same to the ground, a 
distance of approximately ten or twelve feet, sustaining 
serious and permanent injuries (App. 3A-4A). At the time 
of the accident, the premises were owned by appellees 
Sampson and Anne Naiman (hereinafter called appellees 
Naiman) and were under the management of the appellees 
Naiman and appellee J. Leo Kolb Co., Inc. (hereinafter 
called appellee Company). (App. 3A). Appellees had the 
duty “to maintain the approaches and exits of such premises 
in a reasonably safe condition for ordinary use” by appel¬ 
lants. Notwithstanding, appellees “negligently permitted 
the rear porch and the stairs and bannister thereof, to be¬ 
come and be in such a dilapidated condition that it was un¬ 
fit * # * and dangerous for use, although such danger was 
not fully visible to users due to the internal rotting of same, 
and although * * * [appellants] had repeatedly complained 
to * * * [appellees] about its dangerous condition • * * [ap¬ 
pellees] made only minor patchwork repairs to same, mainly 
to the steps, and * * * promised to make full repairs to said 
porch and its appurtenances, including steps and bannister 
upon * * * [appellants’] assertion that they would move if 
same were not made; and to induce * * # [appellants] to re¬ 
main as tenants therein,” appellee Company, on behalf of 
itself and appellees Naiman, “specifically promised to re¬ 
pair the entire porch.” (App. 3A-4A). 

2. The Answers. 

Answers were duly filed. In their answers, appellees ad¬ 
mitted the complaint’s allegations as to title to and man¬ 
agement of the premises (App. 5A, 11A). They alleged 
further that appellants were tenants pursuant to a written 
agreement of lease, a copy of which was annexed as part of 
the answer; and that, under the terms of that lease, it was 
the sole duty of Mrs. Richardson “to make all repairs to the 
premises except as to the roof and heating • • • at the ex- 
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pense of the lessee” (App. 6A.) They denied all the other 
allegations of the complaint. (App. 5A-6A.) 

As separate defenses, appellees further alleged that (1) 
the complaint failed to state a cause of action sufficient to 
entitle appellants to relief; (2) if appellants suffered any 
damages or injury, they were caused by Mrs. Richardson’s 
contributory negligence; and (3) if appellants suffered any 
damages or injuries, they had assumed the risk of using 
and occupying the premises and, by the lease agreement, 
had specifically waived any claim to require appellee Com¬ 
pany to make repairs (App. 6A-7A. 11A). 

Appellee Company also alleged that at the time of the 
accident, the company was merely the agent of appellee 
Naiman (App. 6A-7A). And appellees Naiman further al¬ 
leged that appellee Company had entered into the lease 
agreement with Mrs. Richardson, that it was authorized to 
enter into that lease under the terms and conditions therein 
contained; and that it had never requested or been granted 
authority to enter into any other or different arrangement 
or agreement with appellants with respect to the occupancy 
of the premises or any maintenance of or repairs to the 
premises (App. 11A). 

3. The Lease Agreement. 

The lease agreement in question appears in the record in 
its entirety (App. 7A-10A). Inter alia, it expressly pro¬ 
vides, as follows (App. 10A): 

“It is understood and agreed that the lessor is to 
furnish shades for the windows, and it is further under¬ 
stood and agreed that all repairs, whether neeessary 
or required by the laws of the District of Columbia, 
with tiie exception of the roofing and heating, are to be 
made by and at the expense of the lessee.” 

4. The Depositions of Appellants. 

After answers were filed, and on notice to appellees Nai¬ 
man, the depositions of both the appellants were taken. 
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pursuant to Buie 26 of the Federal Buies of Civil Procedure. 

On her deposition, Mrs. Bichardson testified substan¬ 
tially as follows: 

The fall in which she was injured occurred about lunch¬ 
time on October 14,1947. She was depositing some scraps 
from the lunch table in the garbage can stored in the back 
porch cupboard, when she noticed “a piece of laundry, a 
window pull or a shade pull lying across the steps [leading 
from porch to landing] and on part of the landing.” She 
walked out on the porch and stepped on the landing in order 
to pick up the object, picked it up, and realized it belong 
to her second-floor neighbor, who had been doing her wash¬ 
ing that day. This was the first time Mrs. Bichardson had 
stepped on this platform or landing for six months. But she 
did not now pause to consider that it was in bad condition. 
Having picked up the window or shade pull, Mrs. Bichard¬ 
son turned around and leaned back against and over the 
waist-high railing “at the edge of the top platform” in order 
to call her neighbor and get a view of her on the upstairs 
porch. Suddenly, the railing came away from the posts to 
which it was nailed, and Mrs. Richardson fell ten or twelve 
feet to the back yard (App. 20A-23A, 27A). 

For more than a year and a half prior to the accident, 
Mrs. Bichardson had known that the porch was in a danger¬ 
ously bad condition. Throughout that time, she had re¬ 
peatedly complained to appellee company. From time to 
time, as she reiterated her complaint about the porch, the 
company advised her they could do nothing to repair it 
until the owner’s permission was secured. At one time, 
though, some time prior to the accident, when she threat¬ 
ened to move, appellee company promised to repair the 
porch. The only repair made was to one step leading from 
the porch to the yard. But another step on the porch had 
been missing more than a year. When Mrs. Richardson 
complained about the porch, she meant the whole porch, in¬ 
cluding the steps and the bannister on the porch, where 




some uprights were missing. She had never known, how¬ 
ever, that there was anything wrong with the railing on the 
landing or platform and had never reported that that was 
in bad condition; so far as she knew, nobody had ever come 
to look at that railing. (App. 19A, 20A, 24A, 25A, 26A, 
28A-30A, 32A.) 

Because of the bad condition of the porch, Mrs. Richard¬ 
son had not gone out on the porch, the landing or the back 
steps “for a year or more” before she fell, unless it was 
“absolutely necessary” to do so. Indeed, when she went 
out at the time of the accident, it was the first time in six 
months she had gone out there. About a year before the 
accident, she had removed the clothes line from the back 
yard; and only the dog used the back yard thereafter. Any¬ 
one could see that the back steps were rotting and in bad 
condition. (App. 17A-19A.) 

Mr. Richardson testified that he had instructed Mrs. 
Richardson not to permit their child go out on the porch 
because he thought it was in bad condition. The railing at 
the edge of the landing from which Mrs. Richardson fell, 
however, did not look bad; and Mrs. Richardson had never 
indicated to him that the landing or the railing on the land¬ 
ing was unsafe. He did not see Mrs. Richardson fall, but 
immediately after the accident, he saw that the railing on 
the back landing had “come away clean from each post”; 
the railing had not broken; the wood around the finishing 
nails had apparently rotted. This he saw after the acci¬ 
dent ; the method of securing the railing to the post had not 
been visible from a cursory examination prior to the acci¬ 
dent (App. 34A-35A). 

5. The Proceedings in the District Court. 

Urging that appellants * testimony on deposition demon¬ 
strated that they did not have a cause of action, appellees 
moved for summary judgment (App. 13A). Relying par¬ 
ticularly on the doctrine enunciated by this court in Staples 


v. Casey, 43 App. D. C. 477, the district court granted that 
motion, and, on March 9,1951, rendered summary judgment 
for appellees (App. 15A). A motion for rehearing there¬ 
after filed by appellants was denied (App. 15A-16A). 

1 SUMMARY OF ARGUMENT 

1. Summary judgment was quite appropriate here, on 
the record consisting of the complaint, the answer, and the 
depositions of both appellants. Summary judgment may 
be based on depositions in actions grounded on negligence 
as well as in other suits. And the depositions of parties, 
such as appellants, may be used for such purpose as well as 
for any other purpose. To permit appellants, as they sug¬ 
gest, to wait for trial in order to develop their complete 
case in opposition to the motion for summary judgment 
would be to nullify the effectiveness of that salutary pro¬ 
cedure. 

2. There was no express warranty here by appellees that 
the leased premises were safe, nor was there any express 
obligation by appellees to make general repairs. And' the 
law will imply no such warranty or obligation. Here, the 
lease agreement explicitly obligated appellants, the tenants, 
to make repairs at their own expense. 

Appellants claim, nevertheless, that when they com¬ 
plained about defects in the rear porch, and threatened to 
move if the porch was not repaired, appellees expressly 
agreed to make such repairs if appellants would not move. 
Even assuming the existence and validity of such an agree¬ 
ment, however, appellants’ depositions show that, prior to 
the accident, they were wholly unaware that there was any 
defect in the railing whose failure ultimately caused Mrs. 
Richardson’s injuries; and that they did not, therefore, ever 
report to appellees that it was defective. It is dear then 
that such promise to repair as appellees may have made 
did not extend to that railing and that appellees had no 
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duty to repair it or maintain it in safe condition. Such 
promises to repair will be restricted to the defects about 
which notice has been given to the landlord. Moreover, the 
fact that the landlord may have made repairs which he was 
not bound to make does not obligate him to do other repairs. 

•Since there was no duty in appellees to repair the railing 
in question or to maintain it in good condition, they were 
entitled to the summary judgment rendered. 

3. The summary judgment for appellees is justified on 
the additional and independent ground that Mrs. Richard¬ 
son was guilty of contributory negligence as a matter of 
law. This is clear from her testimony on deposition and 
in light of the doctrine of Staples v. Casey, 43 App. D. C. 
477. Since she knew that the rear porch was dangerous, 
and had consequently virtually abandoned its use, there can 
be no reasonable difference of opinion but that she was 
negligent in going out to the porch landing to pick up an 
object apparently fallen from her second-floor neighbor’s 
porch and in leaning backwards on and beyond the railing 
on the landing to call to her neighbor and get a view of her 
neighbor. Clearly, that negligent conduct contributed di¬ 
rectly to her fall and consequent injuries. 

ARGUMENT 

L The District Court properly rendered summary judg¬ 
ment for appellees on the record consisting of the complaint, 
the answers, and the depositions of appellants, which showed 
(1) that appellees owed no duty to appellants to repair the 
faulty railing in question or to maintain it in good condi¬ 
tion, and (2) that the injured appellant was guilty of con¬ 
tributory negligence as a matter of law. 

When appellants suggest (App’ts. Br. 9-10, 14-15) that 
the trial court, in rendering summary judgment for ap¬ 
pellees, resolved the factual issue of contributory negli¬ 
gence in appellees’ favor, they betray either a misunder- 
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standing of the purport of the holding below or choose to 
confuse and misstate it. For, the trial court did not pre¬ 
sume at all to resolve any issue of fact. Rather, the court 
concluded that appellees owed no duty to appellants—a 
legal conclusion; and that Mrs. Richardson, one of the ap¬ 
pellants, was guilty of contributory negligence as a matter 
of law—likewise a legal conclusion. And, thereupon, it 
determined that no genuine issue as to any material fact 
remained for trial and that appellees were entitled to pre¬ 
vail. 

The basic issues which are here presented, therefore, are 
whether the conclusions on which the trial court grounded 
its judgment are justified by the record. Appellants’ brief 
(Point I), however, suggests another, a threshold question: 
whether, as a procedural matter, summary judgment was 
appropriate at this stage of the proceeding, on a record 
composed of the complaint, the answers, and the depositions 
of appellants. Assuming arguendo that these disclose (as 
the district court found) “that there is no genuine issue as 
to any material fact and that... [defendants are] entitled 
to a judgment as a matter of law” (Rule 56, Fed. Rules of 
Civ. Proc.); was it nevertheless appropriate to grant sum¬ 
mary judgment at this juncture? We consider that ques¬ 
tion first. 

Appellants’ suggestion to the contrary notwithstanding 
(see App’ts. Br. 5-6, 9-10, 12-13); there can be no question 
that summary judgment was quite appropriate here. The 
very letter of Rule 56 makes it plain that summary judg¬ 
ment may be based on depositions: “. . . The judgment 
sought shall be rendered forthwith if the pleadings, deposi¬ 
tions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material 
fact and that the moving party is entitled to judgment as a 
matter of law ...” (emphasis supplied). The courts have 
applied the rule without hesitation. Engl v. Aetna Life Ins. 
Co., 139 F. 2d 469 (C.CJL 2); Hoff mm v. Lamb Knit Goods 
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Co., 37 F. Supp. 188 (W.D. Mich.); Sanders v. Nehi Bot¬ 
tling Co., 30 F. Snpp. 332 (N.D. Tex.); Thayer v. Reindl, 1 
F.R.D. 528 (D. C., W. D. Mich.). This court has had occa¬ 
sion only recently to affirm a summary judgment entered on 
only the pleadings and interrogatories and answers thereto. 
American Airlines, Inc. v. TJlen, 87 App. D.C. 307,186 F. 2d 
529. 

There is no merit whatever in appellants’ suggestion that 
such a procedure is inappropriate in actions for negligence. 
American Airlines, Inc. v. Ulen, supra, was just such an 
action, and this court found no difficulty in sustaining a 
summary judgment for the plaintiff where the airline’s 
negligence was clearly shown by the answers to interroga¬ 
tories. Hoffman v. Lamb Knit Goods Co., 37 F. Supp. 188, 
also was an action for personal injuries, and the court again 
found adequate reason in depositions to conclude that the 
defendant there could not be held liable for negligence. 

To imply, as appellants here do (App’ts. Br. 5-6), that 
where issues are drawn by the pleadings in a negligence 
case, their determination must wait a full trial of the case 
is to deny the very function of the summary judgment tech¬ 
nique. This salutary technique enables a court to render 
judgment before trial and thereby avoid the expense of pro¬ 
tracted litigation, where the court determines, as it did 
here: (1) that there is no genuine issue, legally speaking, as 
to any material fact; (2) that such issues as may be posed 
are formal only. And concludes, therefore, that trial of 
those issues would be superfluous. 

This principle finds apt explication in the opinion of 
Judge Clark (a member of and reporter to the Advisory 
Committee on the Federal Buies) in Engl v. Aetna Life Ins . 
Co., 139 F. 2d 469. That was an action by the beneficiary 
of life insurance policies, where the insurer’s defense 
that the insured had made misrepresentations as to pre¬ 
vious consultations with certain physicians was supported 
by the depositions of the physicians involved. The trial 


court rendered summary judgment for the insurer on the 
basis of such depositions. Since the beneficiary had re¬ 
fused to waive her privilege and permit the physicians 
to testify as to the nature of the insured’s consultations 
with them, the court based its decision on a presumption 
that the insured’s medical impairment had been material. 
On appeal, the beneficiary contended that the trial court 
was in error; that she could not be compelled to disclose her 
case in advance of trial, specifically by waiving her privi¬ 
lege as to the physicians’ testimony; that since Rule 26(b) 
limits examination only to relevant matter “not privi¬ 
leged,” she should have been permitted to wait trial to 
elect whether to waive the privilege. The circuit court of 
appeals disagreed. Its opinion bears quotation here (139 
F. 2d 472-473): 

“... Here the depositions, taken at their face value, 
and construed in the light of the underlying law of the 
state, show that there is no genuine issue of material 
fact and support the judgment rendered. 

“... the history of the development of this procedure 
[for summary judgment] shows that it is intended to 
permit* a party to pierce the allegations of fact in the 
pleadings and to obtain relief by summary judgment 
where facts set forth in detail in affidavits, depositions, 
and admissions on file show that there are no genuine 
issues of fact to be tried.’ 3 Moore’s Federal Practice 
3175. . . . Hence, we have often held that mere formal 
denials or general allegations and with precision are in¬ 
sufficient to prevent the ward of summary judgment... 

“In the present case, we have from the plaintiff not 
even a denial of the basic facts, but only in effect an 
assertion that at trial she may produce further evi¬ 
dence, which she is now holding back, to controvert the 
legal deduction from the New York statute and deci¬ 
sions that tile conceded misrepresentations of the appli¬ 
cation are material. If one may thus reserve one’s 
evidence when faced with a motion for summary judg¬ 
ment, there would be little opportunity ‘to pierce the 
allegations of fact in the pleadings’ or to determine that 


the issues formally raised were in fact sham or other¬ 
wise unsubstantial. It is hard to see why a litigant 
could not then generally avail himself of this means 
of delaying presentation of his case until the trial. So 
easy a method of rendering useless the very valuable 
remedy of summary judgment is not suggested in any 
part of its history or in any one of the applicable 
decisions.” 

Here, too, appellants will not be permitted to reserve their 
evidence for a full-dress trial. They will not be allowed 
thus to nullify the effectiveness of the summary judgment 
procedure. Their testimony on deposition demonstrated 
that the issues raised by their complaint and the appellees’ 
answers were unsubstantial; the entry of a summary judg¬ 
ment was therefore indicated. The time for appellants to 
counter the evidence on the depositions, if they could coun¬ 
ter it, was when the motion for summary judgment was 
filed. They cannot now promise additional material evi¬ 
dence at the trial and thus hope to delay the day of reck¬ 
oning. 

There is as little substance to appellants’ further con¬ 
tention (App’ts. Br. 5-6) that since the notice of the deposi¬ 
tions stated that they were to be taken “solely for the pur¬ 
pose of discovery” (App. 12A-13A), they could not be re¬ 
lied on to supply the foundation for a summary judgment. 
Rule 26(d)(2) is plain and unequivocal: “The deposition 
of a party • • • may be used by an adverse party for any 
purpose.” (Emphasis supplied.) Here, of course, we are 
dealing with the depositions of the two parties plaintiff to 
the action. 

There can be no doubt, therefore, that summary judg¬ 
ment was appropriate at this stage of the proceeding. We 
come then to the basic question: did the depositions disclose 
that there is no genuine issue as to any material fact and 
that appellees are entitled to judgment as a matter of lawf 
Appellees suggest the answer is—yes! 
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XL Appellees owed no duty to appellants to repair the rail¬ 
ing through which Mrs. Richardson fell or to maintain that 
railing in good condition and, therefore, cannot he held 
liable for negligence. 

The gravamen of appellants’ case is that appellees owed 
a duty to appellants which appellees breached, directly caus¬ 
ing injury and damages to appellants. The testimony of 
appellants on deposition which, for purposes of this appeal, 
must, of course, be accepted as true—shows that Mrs. Rich¬ 
ardson’s fall and consequent injuries were caused when the 
railing on the rear porch landing, on which she leaned back¬ 
wards, gave way. Thus, appellants’ case assumes a duty 
by appellees to repair that railing or to maintain it in good 
condition. If, as a matter of law, however, appellees had 
no such duty, appellants’ entire case falls, and appellees are 
entitled to a summary judgment. That is the situation here, 
And the other issues of fact or of law which may be raised 
by the pleadings, therefore, become unsubstantial and of 
no moment to the case in hand. 

There can be no question, of course, as to the fundamental 
rule in this jurisdiction affecting the landlord-tenant rela¬ 
tionship : 

“ * # # it is long established that upon the letting of 
a house there is no implied warranty by the landlord 
that the house is safe; or well built; or reasonably fit 
for the occupancy intended. The tenant is a purchaser 
of an estate in the property he rents, and he takes it 
under the gracious protection of caveat emptor.” (Law¬ 
ler v. Capital City Life Inc. Co., 62 App. D. C. 391, 68 
F. 2d 438. 

The rule has been enunciated repeatedly by this court. 
Howell v. Schneider, 24 App. D. C. 532, 549; Enquist v. Bid¬ 
den, 41 App. D. C. 179,181; Carusi v. Schuhnerick, 69 App. 
D. C. 76,77-78,98 F. 2d 605, cert. den. 305 U. S. 645. And by 
the Municipal Court of Appeals for the District of Colum¬ 
bia. Hariston v. Washington Housing Corp., 45 A. 2d 287; 
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Walker & Dunlop v. Gladden, 47 A. 2d 510, 512; Goldberg v. 
Roumel, 47 A. 2d 790-791-792; Fortner v. Moses, 49 A. 2d 
660, 662. The Maryland rule is the same. Smith v. Walsh, 

92 Md. 518, 48 A. 92; Thompson v. Clemmens, 96 Md. 196, 

53 A. 919; State of Maryland for use of Pumphrey v. Manor 
Real Est. & Trust Co., 176 F. 2d 414, 417 (C. C. A. 4); cf. 
Robinson v Heil, 128 Md. 645, 98 A. 195; Edelman v. 
Monouydas, 186 Md. 479, 47 A. 2d 41. 

Here, there was no express warranty that the leased 
premises on Que Street were safe or well-built. Nor was 
there any express agreement by the landlord to make gen¬ 
eral repairs. To the contrary, the lease agreement ex¬ 
plicitly obligated the tenant to make repairs (App. 10A): 

“It is understood and agreed . . . that all repairs, 
whether necessary or required by the laws of the Dis¬ 
trict of Columbia, with the exception of the roofing 
and heating, are to be made by and at the expense of .! 
the lessee.” 

And the fact that the lease was not formally renewed from 
year to year (App. 31A) is of no significance; appellants’ 
holding over after the expiration of the year’s lease was 
“subject to all the covenants and terms of the original 
lease, applicable to the new situation”, including this pro¬ 
vision as to repairs. Hampton v. Mott Motars, 32 A. 2d 
247 (Mun. Ct. App.); Hall v. Henry J. Robb, Inc., 32 A. 2d 
707 (Mun. Ct. App.). 

There is no claim here that there was any fraudulent mis¬ 
representation or deceit or concealment by the appellees 
as to the condition of the premises. There could hardly be 
such a claim. Mrs. Richardson herself testified that the 
rear porch and stairs leading to it and from it to the back 
yard became noticeably defective only some one and one- 
half to two years before the accident, that is, no earlier 
than 1945 (App. 18A-19A); the tenancy here had begun 
three years before, in July, 1942 (App. 17A, 7A-10A). 

Even more significantly, at no time prior to the accident 

I 

i 

i 
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did anyone imagine that the railing whose failure was the 
immediate cause of Mrs. Richardson’s fall and injury was 
defective (App. 23A, 24A, 33A, 34A). Mrs. Richardson had 
never complained of it or reported that it needed fixing 
(App. 23A). Mr. Richardson testified that “it did not look 
bad” (App. 33A). Clearly, then, such defect as there may 
have been in the faulty railing was not a visible one, and 
appellees, therefore, can not be charged with fraud in con¬ 
cealing it. Appellants had lived on the premises for more 
than five years and did not know the railing was bad; ap¬ 
pellees then can scarcely be expected to have gained such 
knowledge. “ * * * The mere fact that a careful inspection 
of the premises would have disclosed the defect is not suffi¬ 
cient. The tenant is charged with that duty on his own be¬ 
half * * • ” HoweU v. Schneider, 24 App. D. C. 532, 549; id. 
at 550. 

Which brings us to another point, on which, apparently, 
appellants place primary reliance. Appellants claim that 
after Mrs. Richardson had for some time unsuccessfully 
complained about the condition of the rear porch and the 
flight of stairs leading from it to the yard, she threatened 
to move, and that at that point, appellee company had prom¬ 
ised to make the repairs if she did not move. There is con¬ 
siderable question as to the validity of such agreement. (The 
entire of Point II in appellants’ Argument is devoted to 
an examination of this question.) But we assume arguendo 
that such a promise is a valid one. And—as we must on this 
appeal—we assume further that appellants could prove that 
such a promise was in fact made. Nevertheless, making all 
those assumptions, appellants can take no solace from the 
alleged promise. 

For, it is clear that appellees ’ promise to repair, if indeed 
there was one, did not extend to the railing which caused 
Mrs. Richardson’s fall. As a matter of law, therefore, ap¬ 
pellees owed no obligation to appellants to repair that rail¬ 
ing and cannot be held liable for its defective condition. As 
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a matter of law, therefore, appellees were entitled to judg¬ 
ment, and so the trial court held. 

Let us look at appellants’ testimony. As we have already 
noted, Mrs. Richardson testified that she never reported to 
appellees that the railing was in bad condition (App. 23A). 
There was no occasion for her to do so, for neither she nor 
anyone else had any notion that it was defective (App. 23A, 
24A, 33A, 34A). Such defect as there may have been was not 
visible prior to the accident; only after the accident did it 
become evident that the wood in the posts to which the rail¬ 
ing was nailed had become rotten (App. 34A-35A, 25A). 
Note that the railing did not break; it came “away clean 
from each post” (App. 34A). 

Mrs. Richardson’s complaints to appellee Company were 
confined to the condition of the rear porch and the steps lead¬ 
ing from it to the yard (App. 19A, 25A, 26A, 28A-29A, 32A). 
Mrs. Richardson did testify that when she spoke to the 
Company about the porch, she meant the “whole porch”, in¬ 
cluding the “steps and banister” (App! 26A). But, what 
she meant so far as the bannister was concerned, she testi¬ 
fied, was the “bannister right on the porch. Half the up¬ 
rights were out of it” (App. 26A). The bannister or rail¬ 
ing against which she leaned and which gave way causing 
her to fall, however, was not the one on the porch; it was an 
entirely different one; it was the railing “at the edge of 
the top platform, at the top of the steps” leading from t^e 
platform to the yard (App. 22A). She did not complain of 
that railing for a simple reason: no one, and least of all Mrs. 
Richardson, imagined it was defective. And, therefore, 
such promise as appellee company may have made had no 
reference to that latter railing, either within the contem¬ 
plation of Mrs. Richardson or of appellee company. 

In such circumstances, appellants are not aided by the 
alleged specific agreement of appellees to make repairs. 
This is clear from the decided cases. 

Thus, in Thompson v. Clemens, 96 Md. 196, 53 A. 919, the 


court affirmed a judgment for the landlord in a suit for dam¬ 
ages for injuries sustained by the tenant’s wife when she 
fell through a defective floor board on a porch of the leased 
premises, despite the fact that the tenant had notified the 
landlord of a.defect in the porch floor and the landlord had 
agreed to repair it. The court pointed out that the tenant 
had given notice of a loose board on the north end of the 
porch, but that the board which in fact gave way and caused 
the injuries was located on the south end of the porch. It 
held, therefore, that the landlord’s contractual obligation 
to repair did not extend to these latter boards. Referring 
to the allegation in the complaint that neither the tenant 
nor his wife knew of the defective condition of the south 
end board, the court said that, in that case, the tenant could 
not possibly have notified the landlord of the condition 
which caused the injuries and thus he could not be charged 
with negligence. The court added (96 Md. at 210): “ * * * 
If she did know its condition, and notwithstanding such 
knowledge, used it without any more necessity for doing so 
than is disclosed by this record, then unquestionably she 
would have been precluded from recovery, on the ground 
of contributory negligence * • * ” 

Howell v. Schneider, 24 App. D. C. 532, is to like effect. 
There, the landlord was held not liable for injuries suffered 
by the tenant when the flush tank in the bathroom of the 
leased house fell. The court said that even if there was an 
oral promise by the landlord to make repairs, the promise 
had no reference to the tank, and the landlord was not obli¬ 
gated to make any repairs other than those specifically 
undertaken (24 App. D. C. at 547): 

“... To give this promise and performance the effect 
of a special warranty covering, not only the improve¬ 
ments pointed out, demanded, and made, but also the 
complete safety of the premises in other respects, and 
their fitness for the general uses of occupancy, would 
be unreasonable, and the settled principles of the law 
of landlord and tenant will not warrant it...” 
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Again, in King v. Compton, 187 Md. 363, 50 A. 2d 131, 
the court reversed a judgment for the tenant’s wife for 
damages from injuries sustained when she fell on a ramp 
which led up to the wooden platform which gave access to 
the entrance floor to the demised premises. The action was 
based on the landlord’s promise to make repairs of the de¬ 
fect to which the tenant had called attention, but the evi¬ 
dence disclosed only that the landlord had been notified that 
the platform was defective and had promised to repair it. 
The court pointed out that the injuries had been caused not 
by any lack of repairs to the platform, but, rather, by a 
hidden defect in the ramp or by the plaintiff’s slipping on 
the ramp. Thus, the landlord could not be held responsible. 

In accord also are Walker & Dunlop v. Gladden, 47 A. 
2d 510 (Mun. Ct. App.) and Scibek v. O’Connell, 131 Conn. 
557, 41 A. 2d 251. 

It is a corollary to this rule that a landlord, by volun¬ 
tarily making certain repairs which he is not obligated to 
perform does not thereby obligate himself to make other 
repairs as well. Appellants apparently suggest that the 
rule is different (App’ts. Br. 3, 31A-32A). But the cases 
are clear; the landlord who makes some repairs cannot be 
held liable for a failure to make others. Howell v. Schneider, 
24 App. D.C. 532, 547; Walker & Dunlop v. Gladden, 47 A. 
2d 510, 512 (Mun. Ct. App.); Hariston v. Washington Hous¬ 
ing Corp., 45 A. 2d 287 (Mun. Ct. App.). 

Appellants also refer, although cursorily, to the alleged 
negligence of appellees in making certain promised repairs 
(App’ts. Br. 15). It is clear from Mrs. Richardson’s testi¬ 
mony that the only repairs made by appellees throughout 
her entire tenancy were to certain cellar steps, to one porch 
step, to electrical wiring and fixtures, to the plumbing, and 
to falling plaster (App. 19A, 31A). Obviously, none, of* 
those repairs had any relation to the railing whose failure 
caused Mrs. Richardson’s injuries. 

Moreover, it should always be kept in mind that the rear 
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porch and the landing or platform from which Mrs. Rich¬ 
ardson fell were (1) completely within the control of appel¬ 
lants and (2) by no means constituted the only entrance to 
the leased premises. We do not understand that appellants 
claim otherwise. Indeed, these facilities apparently were 
so unnecessary to the enjoyment of the premises that appel¬ 
lants had virtually abandoned their use a year and one-half 
before the accident (App. 17A-19A, 33A). In these cir¬ 
cumstances, it is obvious that this is not a case like Hill v. 
Raymond, 65 App. D.C. 144, 81 F. 2d 278 (common hallway 
and stairway in tenement house); or like Edelman v. 
Monouydas, 186 Md. 479,47 A. 2d 41 (only available window 
in room); or like Sezzin v. Stark , 187 Md. 241, 49 A. 2d 742 
(common air and light shaft); or like Robinson v. Heil, 128 
Md. 645, 98 A. 195 (usual and customary entranceway to 
house). Where the law implies a continuing control over 
certain facilities in the landlord, it imposes an obligation 
on him to maintain them in repair and in safe condition. 
This, however, is a case where the entire premises are 
leased to and presumed to be under the control of the 
tenant; hence, there is no implied obligation in the landlord 
to repair or maintain them. See cases cited supra, p. 12-13. 

This is a case where the trial court was fully justified in 
finding no duty in the landlord or his agent, even viewing 
the facts most favorably to the tenant. The summary judg¬ 
ment rendered for appellees was, therefore, proper and 
should be affirmed. 

IIL The injured appellant, Mrs. Richardson, was guilty of 
contributory negligence as a matter of law, and, therefore, 
appellants cannot recover against appellees for her injuries. 

As we have shown in Point II, appellees owed no duty to 
appellants, for a breach of which appellees could be held 
liable. That fact alone amply supports the summary judg¬ 
ment rendered below. 

If there were any doubt, however, as to the existence of 
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an obligation on appellees ’ part, there can certainly be none 
about Mrs. Richardson’s contributory negligence. On that 
score, as well, appellants ’ case must fall. Mrs. Richardson’s 
contributory negligence supplies an independent and addi¬ 
tional basis for the judgment rendered by the trial court. 

It is fundamental doctrine, of course,, that if “any negli¬ 
gence on the part of the plaintiff directly contributed to 
the happening of the accident, the negligence of the defend¬ 
ant as a contributing factor is immaterial ...” Campbell 
& Sons v. XJtd. Rwys. and Electric Co., 160 Md. 647, 650,154 
A. 552. 

As we have already indicated, Mrs. Richardson’s in¬ 
juries were caused by her fall from the landing or platform 
off of the rear porch of the leased premises, when the rail¬ 
ing at the edge of that landing came away from the corner 
posts. She testified that for more than a year and a half 
before she fell, she had known that the porch was in bad 
condition; that she had repeatedly complained to appellee 
company about its condition; that, when the company had 
failed to repair it, she and her family had ceased going out 
on the porch and landing unless it was absolutely necessary 
to do so; and that the day when the accident occurred was 
the first time she had gone out there in six months (App. 
17A, 19A, 24A, 25A-26A, 28A-30A, 32A). When, finally, 
she did go out on the landing at the time of the accident, she 
did so without thinking of the dangerous condition of the 
porch, about which she was clearly aware and about which 
she had repeatedly complained; and she did so solely for the 
purpose of picking up a window pull or shade pull, which 
she assumed had dropped from the upstairs porch of her 
second-floor neighbor (App. 20A-22A). Moreover, rather 
than merely pick up the object and return it to her neighbor 
by walking upstairs to her neighbor’s apartment, she had 
leaned backwards against the railing of the landing so far 
that she might get a view of her neighbor on the upstairs 
porch and report the discovery of the object to her (App. 
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22A-23A). The railing gave way against her weight, and 
she fell to the yard (App. 22A, 33A-34A). 

Even in the absence of the history of danger and repeated 
and long standing complaint, which this case presents, a 
conrt might well have inferred negligence as a matter of 
law from Mrs. Richardson’s act of leaning out on the rail¬ 
ing beyond the landing solely to call upstairs to and speak 
with her neighbor. Coupled with the history of danger and 
complaint, as that act was coupled here, there can be no 
question that the trial court was fully justified in concluding 
that there could be no difference of opinion among reason¬ 
able men but that Mrs. Richardson was negligent and that 
her negligence contributed directly to the accident. 

The decision of this court in Staples v. Casey , 43 App. 
D. C. 477, is on all fours with the present case, and so the 
trial court held. In Staples , the tenant had agreed to lease 
a dwelling house provided the landlord would put the rear 
stairway, descending from the kitchen to the back yard, in 
good repair and in safe condition for the tenant’s use. 
The landlord agreed but failed to do so. Some 25 days 
.after the lease was entered into, the tenant used the stair¬ 
way with “due care” (43 App. D.C. at 478), but one of the 
steps moved, and she fell. 

The tenant sued. The landlord demurred on the ground 
that even if he had been negligent, “the declaration plainly 
' shows contributory negligence on the part of the tenant” 
( id . at 480). His demurrer was sustained. This court, 
affirming, said (id. at 480-481): 

“When the appellant took possession of the premises 
on May 4,1914, she knew, according to the averments of 
her declaration, that the stairway in question was ‘out 
of repair and in a dangerous condition.’ She knew 
that certain of its steps were missing, and yet, more 
than three weeks thereafter, ‘while in the ordinary 
course of her occupation of said premises,’ she used 
the stairway notwithstanding its dangerous condition, 
and was injured because one of the steps ‘moved or 



21 


oscillated.’ It is inconceivable that any person of 
average intelligence should have used this stairway 
under the conditions disclosed, without knowing that 
this step was loose, and even if we assume that the 
plaintiff did not know its condition the result must be 
the same, for here the situation requires us to rule 
that the means of knowledge was the equivalent of 
actual knowledge. In other words, knowing that the 
stairway was in a dangerous condition by reason of the 
missing treads, it was her duty, before attempting to 
use it, to make a reasonable inspection of the other 
treads; and, had she done so, the conclusion is irre¬ 
sistible that she would have discovered the infirmity 
in the tread which caused her injury. Constructive 
knowledge, therefore, in the circumstances of this case, 
is the equivalent of actual knowledge. This was not 
an emergency use of a back or kitchen stair, but a de¬ 
liberate use in ordinary course, and the plaintiff could 
not shut her eyes to conditions which should have been 
obvious to her had she looked, and then charge the 
landlord with responsibility for the consequences, be¬ 
cause of his agreement * *•” 

The Staples decision >s a fortiori here. Here, Mrs. Rich¬ 
ardson’s use of the defective porch and landing occurred 
not three weeks, but more than a year and a half after she 
had become aware of the dangers in such use. Indeed, these 
dangers were so apparent that the Richardson family had 
virtually abandoned use of the back porch and landing. 
Strain as appellants may to escape the impact of the Staples 
decision (App’ts. Br. 12-13), there plainly was no ‘ 4 emer¬ 
gency use” here. When appellants suggest that there was 
an urgency attendant not only on retrieving a neighbor’s 
window or shade pull but also such an emergency as re¬ 
quired Mrs. Richardson also to lean out and backwards on 
the railing to call her neighbor’s attention immediately to 
the loss of the pull—an urgency which justified so careless 
a venture onto a dangerous porch and landing—appellants 
attempt to advance a very tenuous postulate. Of course, 
there was absolutely no reason why the window or shade 
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pull, clearly an unimportant item, could not have been re¬ 
trieved by another and sensible method; and, furthermore, 
once it had been picked up, it could have been returned by 
walking up one flight of stairs instead of by leaning back¬ 
wards against the railing to call the news to the neighbor. 

The Staples doctrine is still the law in this jurisdiction. 
Appellants cite EUl v. Raymond, 65 App. D.C. 144, 81 F. 2d 
278, but that case (App’ts. Br. 14) not only fails to sup¬ 
port appellants but confirms the continued vitality of Sta¬ 
ples. In iHill v. Raymond, the tenant sustained injuries 
when he fell in descending the common stairway in the tene¬ 
ment house where he occupied a third floor apartment. It 
was “conceded that the only way of reaching the apart¬ 
ments on the second and third floor was through common 
hallways and a common stairway” (65 App. D.C. at 144). 
Despite the fact that the hallways and stairway were un¬ 
lighted and that no facilities for lighting were available; 
the tenant had used the stairway before. The landlord 
urged this as demonstrative of the tenant’s contributory 
negligence. The trial court directed a verdict for the land¬ 
lord, but this court reversed, saying {id. at 146): 

“• • # where the accident results on a common stair¬ 
way or in a common hallway and not one privately used 
and maintained alone for the benefit of the tenant, the 
question of contributory negligence is one for the de¬ 
termination of the jury under all the circumstances in 
the case # * • 

“Counsel for defendant places reliance on the case 
of Staples v. Casey * • # , but that case is not in point, 
since the accident occurred on premises leased and oc¬ 
cupied entirely by the plaintiff with full notice of the 
defective condition of the stairway at the time the 
premises were leased and possession acquired. There, 
the stairway was entirely under the control of the ten¬ 
ant, and was not a common stairway provided for the 
convenience and use of all persons occupying the prem¬ 
ises • • •” (emphasis supplied). 
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The rear porch and landing on which Mrs. Richardson 
was injured in this suit was concededly not a common pas¬ 
sageway, but one entirely within appellants’ control. Not 
only was it not the only means of access to appellants’ liv¬ 
ing quarters, as the stairway was to plaintiff’s apartment 
in Hill v. Raymond ; it had virtually been abandoned as any 
means of access whatever, and that for more than a year 
prior to the accident. 

The Maryland rule is the same. See Thompson v. Clem - 
ens, supra. 

The rule which controls our suit here is placed in bold 
relief when we look at some of the cases in which the courts 
refused to find contributory negligence as a matter of law. 
Thus, in Robinson v. Heil, 128 Md. 645, 98 A. 195, the defec¬ 
tive steps served as the only entrance to the house; and, 
beyond that, the landlord’s agent had assured the tenant 
that she could safely continue to walk on them. In Edelman 
v. Monouydas, 186 Md. 479, 47 A. 2d 41, the defective win¬ 
dow which the tenant attempted to raise, knowing at the 
time that it was in bad condition, was the only window in 

the room. The court said (47 A. 2d at 42): 

__ / 

“ # * This is not a case in which the plaintiff was 

under no necessity to use the window until repaired, as 
in Thompson v. Clemens • • * This was the only avail¬ 
able window in that room, and her act in attempting 
to open it for ventilation during the summer months, 
if for no other purpose, can hardly be deemed so un¬ 
reasonable as to constitute negligence per se * * # ” 

In Sezzin v. Stark, 187 Md. 241, 49 A. 2d 742, the defective 
air and light shaft was a common one and in an apartment 
house. The tenant was injured when she climbed into the 
shaft to retrieve some clothes which had dropped to the bot¬ 
tom of the shaft, and the bottom of the shaft, which she 
had assumed was solid but which proved to be glass, broke 
and catapulted her into an apartment below. Again, the 
court was careful to point out (187 Md. at 248, 249-250): 
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4 4 This is not a case where the tenant rented the whole 
premises • • • 

“ * * * This shaft was an economical method of * * * 
[supplying light and air to the rear apartments], and 
in maintaining this shaft with windows opening into 
it and with a bottom which appeared to the tenant to 
be solid, though made of glass, the landlord, being in 
control of the elevator [sic] shaft, was charged with 
a high degree of care for the security of the persons get¬ 
ting light and air from the shaft.” (Emphasis sup¬ 
plied.) 

And, furthermore, the tenant in Sezzin was completely un¬ 
aware of the infirmity in the shaft, while Mrs. Richardson 
here knew and had for some time known that the porch 
was defective. 

The line of cases of which Staples is one is by no means 
limited to the decisions of the District of Columbia and 
Maryland courts. Numerous courts have held tenants con- 
tributorily negligent as a matter of law in such circum¬ 
stances as we find here. Thus, in Talley v. Curtis, 23 Tenn. 
App. 181,129 S. W. 2d 1099, it was held, as a matter of law, 
that a tenant could not recover for injuries suffered when a 
portion of the outside stairway at the side of a rented house 
gave way; when there was an alternative stairway entrance 
to the house; the tenant knew that the side steps were in bad 
condition; and the accident occurred several weeks after 
the landlord had made repairs but had plainly stated that 
they were inadequate. To the same effect are Hamilton v. 
Moore, 14 Tenn. App. 584; Shackford v. Coffin, 95 Me. 69, 
49 A. 57; Reams v. Taylor, 31 Utah 288, 87 P. 1089; and 
McGinn v. French, 107 Wise. 54, 82 N. W. 724 (“Continued 
use with knowledge of the dangerous condition of the stair¬ 
way was a clear assumption of the risk of accident, which 
was not relieved by the alleged promise to repair.” 82 
N. W. at 725). 

In the light of the Staples rule, the trial court was fully 
warranted in concluding that Mrs. Richardson was guilty of 
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contributory negligence as a matter of law. There was no 
dispute as to how the accident occurred; there was no issue 
as to the facts; the story is that narrated by Mrs. Richard¬ 
son herself, the injured appellant and the only witness to 
the accident. The trial court accepted her story and found 
that there could be no “reasonable difference of opinion” 
as to her contributory negligence. Restatement, Torts, Neg¬ 
ligence, Sec. 434. A reading of Mrs. Richardson’s testimony 
is enough to confirm that finding. “Courts frequently de¬ 
fine the standard of self-protective care to which a plaintiff 
must conform to a degree of particularity to which they 
rarely define the standard to which a defendant must con¬ 
form. Thus, in situations which frequently recur courts 
often declare that particular acts of a sort often done by 
plaintiffs amount to contributory negligence although they 
leave to the jury the determination whether similar acts 
done by defendants are negligent.” Id. Sec. 476. 

Having concluded that, as a matter of law, Mrs. Richard¬ 
son was guilty of contributory negligence, the trial court 
quite properly rendered summary judgment for appellees. 

CONCLUSION 

For the foregoing reasons, the summary judgment ren¬ 
dered by the trial court should be affirmed. 

Respectfully submitted, 

Arthur F. Cabboll, Jb., 

Hibbs Building, 

Washington, D. C., 
Attorney for Appellee 
Company. 

David Hornstein, 

Tower Building, 
Washington, D. C., 
Attorney for Appellees 
Of Counsel: Naiman. 

Harry I. Rand. 
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PETITION OF APPELLEES FOR REHEARING 

This is an appeal from a summary judgment entered 
in the United States District Court for the District of 
Columbia in favor of appellees. On February 7, 1952, 
this Court handed down its decision, reversing the judg¬ 
ment of the District Court. Appellees respectfully peti¬ 
tion, pursuant to Rule 26 of this Court, that they be 
granted a rehearing on this appeal and that, on rehearing, 
the judgment below be affirmed. 

The action here seeks damages for personal injuries 
and poses issues affecting the liability of a landlord and 
his agent to a tenant of a single family dwelling. In 
granting summary judgment for appellees, the District 
Court relied particularly on this Court’s prior ruling in 
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Staples v. Casey, 43 App. D. C. 447. The present de¬ 
cision, reversing that judgment, purports to distinguish 
the Staples ruling. Upon analysis, however, it is plain 
that there is no material distinction between the two 
cases. The effect of the Court’s decision in the instant 
case is thus to overrule or seriously to weaken the Staples 
doctrine, a doctrine of more than 35 years standing in 
this jurisdiction and one vitally significant to landlord- 
tenant relationships in the District. So radical a depar¬ 
ture from long and well established principle should not 
be undertaken without further careful consideration. 

The Court remarks that in Staples, “the complaint was 
regarded as showing plainly that if the tenant had used 
reasonable care she would have known of the particular 
dangerous condition by which she was injured”; whereas 
in “the present case we think the complaint and deposi¬ 
tions show plainly nothing more than that the tenant 
knew of other dangerous conditions in the same general 
vicinity”. But, it is clear from the Court’s opinion in 
Staples that although the tenant there had complained 
of the condition of the rear stairway, she had not com¬ 
plained of the particular step whose oscillation subse¬ 
quently caused her fall and injury. The Court, however, 
was not impressed by the fact that she may not have 
known of the “particular dangerous condition” which 
caused her injury. The Court presumed such knowledge 
(43 App. D. C. 477, 480-481): 

“. . . It is inconceivable that any person of aver¬ 
age intelligence should have used this stairway under 
the conditions disclosed, without knowing that this 
step was loose, and even if we assume that the 
plaintiff did not know its condition the result must 
be the same, for here the' situation requires us to 
rule that the means of knowledge was the equivalent 
of actual knowledge. In other words, knowing that 
the stairway was in a dangerous condition by reason 
of missing treads, it was her dviy, before attempting 
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to use it, to make a reasonable inspection of the other 
treads . . . Constructive knowledge , therefore, in the 
circumstances of this case, is the equivalent of actual 
knowledge . .(emphasis supplied). 

In the present case, likewise, appellants were aware 
and had complained of the generally dangerous condition 
of the rear porch and, by such complaint, as Mrs. Rich¬ 
ardson testified, had included the condition of the bannis¬ 
ters, “the particular dangerous condition’’ which caused 
the injury. In view of her testimony, Mrs. Richardson 
must have known that the bannister in question was dan¬ 
gerous. Or, if not, before she leaned against and out 
beyond the bannister, she was as much obligated here, as 
Mrs. Staples was under the circumstances of her case, 
“to make a reasonable inspection” of the condition of 
the bannister. Here, as in Staples, constructive knowl¬ 
edge was the equivalent of actual knowledge. 

If, on the other hand, such knowledge, actual or con¬ 
structive, could not be imputed to Mrs. Richardson; 
surely it could no more be imputed to appellees, who 
plainly had less opportunity to observe the condition and 
no occasion to inspect it on that very day. Consequently, 
appellants are confronted with the very dilemma which 
was presented in Thompson v. Clemens, 96 Md. 196, 53 
A. 919, where the court affirmed a judgment entered on a 
directed verdict for a landlord in a suit quite similar to 
the present one, remarking that if the tenant had not 
known of the defective condition, the landlord obviously 
could not have had the notice necessary to support a 
charge of negligence against him; whereas, if she had 
known of the condition, she would “unquestionably . . . 
have been precluded from recovery on the ground of con¬ 
tributory negligence ...” 

For these reasons, appellees request a rehearing on 
this appeal. This is undoubtedly a hard case, and like 
other hard cases, it may make for bad law. Appel- 
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lees respectfully suggest that the error be corrected and 
the Staples doctrine reinstated lest the stability of long- 
established relationships between tenant and landlord in 
the District of Columbia be impaired. 

Arthur F. Carroll, Jr. 
Hibbs Building 
Washington, D. C. 

Attorney for Appellee 
Company 
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David Hoes'stein 
• • Tower Building 

Washington, D. C. 

Attorney for Appellees 
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